
Ladan Mehranvar and Martin Dietrich Brauch

July 2026

Beyond Boilerplate: Public Interest Safeguards 
for Arbitration in State–Investor Contracts

CCSI POLICY BRIEF

P
H

O
T
O

 B
Y

 S
T
E

F
A

N
O

  
S

IL
V

A

 https://www.pexels.com/photo/aerial-view-of-urban-road-amidst-lush-greenery-33642365/


BEYOND BOILERPLATE: PUBLIC INTEREST SAFEGUARDS FOR ARBITRATION IN STATE–INVESTOR CONTRACTS JULY 2026 2

Table of Contents

Executive Summary ....................................................................................................................................... 3

Introduction ........................................................................................................................................................6

First Cluster: Anchoring the arbitration in the host State’s legal and 

institutional framework .................................................................................................................................9

1. Domestic law as the governing law of the contract ..............................................................................................9

2. Clear definition and limitation of the scope of arbitrable disputes ............................................................10

3. Limitation to permissible remedies and damages ................................................................................................. 11

4. Arbitral seat in the host State or in the region .......................................................................................................12

5. National or regional arbitral institutions rather than ICSID, ICC, LCIA, or the SCC .............................14

6. Language of the arbitration proceedings .................................................................................................................14

7. Careful selection of arbitration rules ...........................................................................................................................15

8. Rules of evidence: defaulting to domestic procedural rules .......................................................................... 16

9. Pre-arbitration steps: exhaustion of local remedies and mandatory negotiation ............................... 16

10. Temporal sequencing: arbitration available only once regulatory and consultation 

requirements are met................................................................................................................................................................ 17

Second Cluster: Expanding access and accountability ................................................................18

11. Transparency of proceedings ......................................................................................................................................... 18

12. Symmetry: ensuring the State can also initiate arbitration ........................................................................... 19

13. No advance waiver of sovereign immunity from execution .........................................................................20

14. Meaningful mechanisms for participation of affected third parties ........................................................21

Third Cluster: Procedural integrity ........................................................................................................23

15. Exclusive contractual remedy: waiver of parallel treaty-based claims ................................................23

16. Institutional appointment and oversight of arbitrators to ensure diversity, 
competence, independence, and impartiality .............................................................................................................24

17. Appellate or review mechanism by specialized host State or regional courts ...................................25

Conclusion ....................................................................................................................................................... 27

Acknowledgements .....................................................................................................................................29

Endnotes ...........................................................................................................................................................29

SUGGESTED CITATION

Ladan Mehranvar and Martin Dietrich Brauch, Beyond Boilerplate: Public Interest Safeguards for Arbitration 

in State–Investor Contracts, CCSI Policy Brief (New York: Columbia Center on Sustainable Investment, 

July 2026), https://ccsi.columbia.edu/beyond-boilerplate-public-interest-safeguards-arbitration-state-
investor-contracts. 

https://ccsi.columbia.edu/beyond-boilerplate-public-interest-safeguards-arbitration-state-investor-contracts
https://ccsi.columbia.edu/beyond-boilerplate-public-interest-safeguards-arbitration-state-investor-contracts


BEYOND BOILERPLATE: PUBLIC INTEREST SAFEGUARDS FOR ARBITRATION IN STATE–INVESTOR CONTRACTS JULY 2026 3

Executive Summary

Contracts between States and investors, especially in the extractives and infrastructure sectors, are 
designed to endure. They often last for decades, lock in fiscal and regulatory commitments negotiated 
years earlier, and shape the lives of communities that were never at the negotiating table. The arbitration 
clause in these contracts can become one of the main mechanisms through which those long-term 
public consequences are later enforced and contested.

CCSI’s starting point, building on decades of research, is that treaty-based investor–State dispute 
settlement (ISDS) is beyond incremental repair, and that domestic courts—with State–State dispute 
settlement available where needed—should be the default forum for investor–State disputes, including 
disputes arising from State–investor contracts. But because arbitration remains a common and often 
expected feature of these contracts, this brief asks a narrow and practical question: where an arbitration 
clause is likely to be included in a contract, what should it require to protect the public interest, avoid the 
pitfalls associated with treaty-style arbitration, and still remain acceptable in practice?

This brief answers that question with 17 mutually reinforcing safeguards organized into three clusters. 
The approach is deliberately ambitious: the safeguards are designed to reflect what the public interest 
requires, while treating acceptance by investors and the arbitration community as a constraint to be 
tested against practice, not the standard that determines the content of the proposals.

These safeguards are likely to be most durable when enacted through legislation and applied across 
contracts rather than negotiated one contract at a time, although negotiated safeguards remain a reasonable 
stopgap where legislation is absent. Examples of State practice are included to show that departures from 
boilerplate are feasible and that arbitration can continue to function where States adopt them.

CLUSTER 1: ANCHORING ARBITRATION IN THE HOST STATE’S LEGAL AND 

INSTITUTIONAL FRAMEWORK

Safeguard 1. Domestic law governs the contract. Leaving domestic law out of the contract’s 
governing law clause invites tribunals to treat domestic law as fact or to apply international or 
“transnational” standards—legitimate expectations, full reparation, acquired rights—that give 
foreign investors protections domestic law does not confer. The clause should designate host State 
law as the governing law, require the tribunal to apply it as the State’s own courts would, and allow 
unsettled questions to be referred to those courts for binding determination.
Safeguard 2. A narrow, defined scope of arbitrable disputes. Clauses allowing the arbitration 
of “any and all disputes” hand arbitrators the power to review regulatory choices. Arbitration 
should reach defined commercial matters only, expressly excluding generally applicable laws on 
the environment, health, taxation, labor, and human rights; unilateral termination on public interest 
grounds; and regulators’ permitting, licensing, and consent decisions.
Safeguard 3. Limits on permissible remedies and damages. Tribunals should be limited to 
remedies available under domestic law, awarded only for proven, direct loss. Contracts should 
exclude speculative future profits and punitive, moral, or reputational damages, cap pre-operational 
compensation at documented costs actually incurred, only allow interest as domestic law permits, 
require the investor to mitigate its loss in accordance with domestic law, and require tribunals to 
consider unreasonable overstatement of claims when allocating costs.
Safeguard 4. An arbitral seat in the host State, or failing that, in the region. The seat determines 
which courts supervise the arbitration and may set the award aside. A foreign seat transfers that 
supervision to foreign courts applying their own public policy. A domestic seat keeps that supervisory 
power with the courts whose reading of domestic law the tribunal is bound to follow, while awards 
remain enforceable abroad under the New York Convention.
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Safeguard 5. National or regional arbitral institutions. ICSID, the ICC, the LCIA, and the SCC 
operate within an ecosystem shaped by capital-exporting jurisdictions. Contracts should favor 
institutions closer to the host State’s legal tradition, language, and public law context, and vetted 
for independence and competence—building domestic and regional arbitration capacity over time.
Safeguard 6. Proceedings in an official language of the host State. Defaulting to English or 
French where neither is an official language of the host State raises costs, sidelines government 
lawyers, entrenches dependence on foreign firms, and reduces transparency and community 
participation to a formality. Where the investor requires another language, the clause should allocate 
translation and interpretation responsibilities and costs to the investor.
Safeguard 7. Deliberate selection of arbitration rules. Rules carry consequential defaults 
the parties never negotiated, including where the arbitration is seated by default, who appoints 
arbitrators or rules on challenges to them, and whether that decision-maker must explain their 
reasoning. Clauses should fix the appointing and challenge authorities, require reasoned challenge 
decisions, and opt out of emergency arbitrator procedures.
Safeguard 8. Domestic rules of evidence. Absent an express choice, tribunals often default to the 
IBA Rules, which confer broad discretion over disclosure and admissibility. Host State procedural 
law should govern, with the IBA Rules as non-binding guidance. An optional, targeted document 
production mechanism can offset the limited disclosure tools of many civil law systems.
Safeguard 9. Pre-arbitration steps: exhaustion of local remedies and negotiation. Investors 

should exhaust local administrative remedies—and, where the other anchoring safeguards are 
absent, judicial remedies as well—followed by a cooling-off period and tiered negotiation. These 
steps should be jurisdictional preconditions to the State’s consent to arbitrate, not waivable by 
tribunals or circumvented through most-favored-nation (MFN) treatment clauses.
Safeguard 10. Arbitration only once the investment is lawfully established. Access to 
arbitration should be conditional on the investor having obtained the required permits, completed 
the mandatory impact assessments, and carried out consultation, including free, prior and informed 
consent where applicable. Whether the State lawfully withheld those approvals is a question for 
domestic courts, not an arbitral tribunal.

CLUSTER 2: EXPANDING ACCESS AND ACCOUNTABILITY

Safeguard 11. Transparency by default. Confidentiality is an inheritance from commercial 

arbitration and has no defensible role where public revenues, natural resources, and regulatory 
space are at stake. Pleadings, hearings, and awards should be public—as should the contract 
itself—with narrow redaction categories defined in domestic law and the burden of justification on 
the party seeking them.
Safeguard 12. Symmetry: the State can also initiate arbitration. Treaty arbitration confines States 
to defense, and to counterclaims that survive only in narrow circumstances. Contracts should give the 
State a stand-alone right to arbitrate investor breaches of environmental, tax, labor, anti-corruption, 
and human rights obligations, and bind, where possible, the parent company and any guarantors—not 
just a thinly capitalized local subsidiary—so the State can actually enforce what it wins.
Safeguard 13. No advance waiver of immunity from execution. Consenting to an arbitral forum 
is not consenting to the global seizure of sovereign assets. Any waiver of execution immunity should 
be specific, narrow, and separately negotiated, preserving diplomatic, military, central bank, cultural, 
and other public purpose assets, and preserving immunity as well against pre-award attachments 
and other measures that could pressure the State before liability is established.
Safeguard 14. Meaningful participation and remedy for affected third parties. Amicus 
submissions confer neither standing nor any entitlement to a remedy, and depend on the tribunal’s 
leave to submit them. Contracts should give advance consent for affected communities to bring 
claims directly against the investor—at their option, never foreclosing domestic recourse—paired 
with well-resourced grievance mechanisms, anti-retaliation protections, and funded legal, technical, 
linguistic, and logistical support.
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CLUSTER 3: PROCEDURAL INTEGRITY

Safeguard 15. The contractual forum as the exclusive remedy. Parallel treaty claims increase 

cost, allow inconsistent awards on the same facts, and offer investors a route around the safeguards. 
The investor, together with its parent, affiliates, and shareholders, should waive treaty-based 
arbitration over the same investment. Because such a waiver’s enforceability is uncertain, treaty 
termination remains the surest way to close that route.
Safeguard 16. Institutional appointment and enforceable conflict of interest rules. Party 

appointment has yielded a small pool of arbitrators under repeat appointments and pervasive 
double-hatting. Arbitrators should be appointed by an independent authority from a vetted roster 
that reflects diversity of nationality, gender, and legal background, and demonstrated competence in 
host State law; the UNCITRAL Code of Conduct should be incorporated as a floor and strengthened; 
and arbitrator challenges should be decided, with reasons, by a body independent of both tribunal 
and institution.
Safeguard 17. Review for legal error by specialized host State or regional courts. Annulment, 
set-aside, and enforcement review reach procedure, not substance: a tribunal can misapply the 
governing law with no avenue for correction. Without waiting for a new permanent tribunal to be 
built, States should route appellate review through host State or regional courts now, or adapt and 
incorporate existing opt-in ad hoc appellate mechanisms into their contracts.

None of the safeguards work in isolation, and weakening one tends to weaken the others. For instance, 
domestic governing law is only as strong as the carefully circumscribed scope of arbitrable disputes, the 
chosen seat, and the arbitration rules; if any is loosened, a tribunal can fall back to treaty-style outcomes. 
Transparency and community standing work the same way: transparency does little good if affected 
communities have no standing to act on what it reveals, and standing means little if the proceedings 
behind it stay confidential. And channeling all recourse into a single forum is only defensible if that 
forum’s decision-makers are independent and their errors of fact or law correctable.

The proposed safeguards are designed as a package. Each one presupposes a State with the legal 
capacity and resources to negotiate its terms and defend its inclusion. Even fully adopted, they cannot 
cure a structurally unbalanced contract. Where a government cannot secure the safeguards, the more 
defensible course to protect the public interest is to entrust contract-based investor–State dispute 
resolution to the host State’s domestic courts.
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Introduction

State–investor contracts—particularly those governing major extractive and infrastructure projects—
often run for decades, lock in fiscal and regulatory terms across changes of government, constrain 
the State’s regulatory space, and shape the lives of communities far removed from the negotiating 
table.1 They are also among the most consequential and least scrutinized instruments of international 
investment governance.2 This policy brief grapples with the question of what role, if any, contract-based 
investor–State arbitration should play.

This question cannot be answered in isolation from the treaty-based regime, which shapes expectations 
about arbitration arising from investor–State disputes. As demonstrated by decades of research, the 
treaty-based investor–State dispute settlement (ISDS) regime is fundamentally flawed,3 and incremental 

reform will not fix it.4 The most defensible path forward is for States to terminate their investment 
treaties, withdraw advance consent to ISDS,5 and build a new approach to investment governance that 
moves beyond investor protection and arbitration and engages directly with the economic, social, and 
environmental determinants of investment in service of human rights and the Sustainable Development 
Goals, including climate action.6 Domestic courts and State–State dispute settlement can serve as the 
primary fora for resolving investor–State disputes, supported, where needed, by technical and financial 
assistance to strengthen domestic judicial systems.7

At the same time, these options are often dismissed as unrealistic or unpalatable by some investors and 
members of the arbitration community. Whether that dismissal is justified, evidence-based, or shaped 
by entrenched assumptions, many still expect arbitration to play at least some role in investor–State 
disputes. Precisely because arbitration is unlikely to disappear from State–investor contracts in the short 
term, the terms on which it operates matter. The narrow question addressed here is therefore practically 
urgent: when a State–investor contract includes an arbitration clause, what safeguards should be built 
in to protect the public interest and avoid the known pitfalls of treaty-based ISDS while remaining 
acceptable to investors and the arbitration community? 

The answer may well be that no set of safeguards can be both sufficiently effective in protecting the 
public interest and sufficiently acceptable to investors. If so, this analytical work will have helped clarify 
the case against arbitration in State–investor contracts. The framing of this brief should not be read 
as an endorsement of arbitration as the preferred mechanism for settling investor–State disputes. 
Arbitration is a private dispute settlement process: proceedings are typically closed to the public; the 
transparency and participation requirements that govern domestic courts do not apply; third-party 
interests are sidelined; and rights of appeal are usually waived, even on questions of law that arbitrators 
may decide erroneously.8 These features are difficult to reconcile with the public interests at stake in 
major State–investor contracts. For that reason, the default recommendation remains that such contracts 
route disputes to domestic courts, with State–State arbitration reserved, at most, for situations in which 
domestic courts demonstrably cannot resolve a dispute even after local remedies have been exhausted.9 
For governments that, despite these concerns, find themselves negotiating contracts including an 
arbitration clause, this brief proposes the accompanying safeguards.

The orientation here is deliberately ambitious. The task is to articulate what the public interest requires, 
not to predict what investors and the arbitration community will readily accept. Where the two diverge, 
priority is given to greater ambition in favor of public interest concerns. Acceptability is of course 
pragmatically relevant, but it is treated here as a constraint to be tested against practice, not the measure 
by which to judge the proposals.
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Although the proposed safeguards are framed as potential elements of the arbitration clause, they are 
most durable when a State embeds them in domestic legislation rather than negotiating them contract 
by contract. Legislated safeguards operate as default terms across contracts, lighten the burden on 
individual negotiators, reduce transaction costs, and insulate public interest protections from case-by-
case bargaining—though the speed and extent of their feasibility vary with each State’s legal and political 
circumstances. In the absence of legislated safeguards, negotiating them into arbitration clauses can be 
a useful stop-gap measure.10

Departing from boilerplate demands negotiating capacity, robust legal advice, and time that some 
governments lack, and investors—together with the financial institutions behind them—may resist 
bespoke arbitration clauses or price the perceived added risk into the transaction, particularly in 
smaller or lower-income jurisdictions. These trade-offs should be weighed against the public costs that 
standard-form arbitration imposes on regulatory space, public finances, and the interests of affected 
communities—costs that are themselves rarely priced into the original bargain.

Among the structural drivers of the current landscape, the inertia of boilerplate is probably more 
important than any deliberate policy choice. Practice in this area varies. Some State–investor 
contracts import approaches or language drawn from investment treaties—substantive protections, 
including fair and equitable treatment (FET), protection against indirect expropriation, and treaty-style 
international arbitration. Others confine the arbitration clause to the mechanics of dispute resolution 
and to disputes over the interpretation or validity of the contract, governed by the host State’s law. The 
treaty regime itself is widely understood to be broken: it has expanded privileges for a narrow class 
of foreign investors with the resources and sophistication to use it, while constraining the regulatory 
and fiscal space of host States and excluding domestic investors, investment-affected individuals and 
communities. Importing that regime into contracts compounds the problems documented in the treaty 
system, while adding the opacity and limited oversight characteristic of contract-based arbitration. 
One purpose of this brief is to push back against that copy-paste impulse and to articulate, in plain 
terms, what a contract-specific arbitration clause should, and should not, look like.

But the clause is not the whole story. No arbitration clause, however carefully drafted, can salvage a 
fundamentally unbalanced contract. The analysis must begin earlier, with how these contracts come into 
existence. Many State–investor contracts, particularly in extractives and infrastructure, are negotiated 
under conditions of acute information asymmetry, unequal bargaining power, limited technical and legal 
capacity on the government side, and heightened corruption risk.11 A clause that ensures transparent, fair, 
and well-reasoned dispute resolution does little for a government, or for the public, if the contract has already 
conceded fiscal terms the State cannot sustain or regulatory commitments it cannot honor. Procedural 
safeguards in arbitration are therefore necessary, but not sufficient. They must be paired with substantive 
safeguards in the contract itself, including limits on stabilization commitments; rules on consequential 
damages; requirements that investors comply with host State environmental, social, and human rights law; 
and mechanisms for periodic review and renegotiation of contractual terms as circumstances change.12 

Although this brief focuses on the arbitration clause, it refers, where relevant, to safeguards on these 
substantive provisions, which form an indispensable backdrop to broader contract reform.

Given this scope, a word on method is warranted. This brief takes a principles-based approach. Rather 
than surveying the literature exhaustively or proposing model language, it identifies 17 safeguards to 
guide the structure of arbitration clauses in State–investor contracts and to articulate the broader 
commitments those clauses should reflect if they are to be compatible with the public interest. The 
safeguards draw on CCSI’s research and were refined through engagement with trusted experts and 
partners familiar with these issues, before being opened to wider scrutiny within that group and beyond.
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The proposed safeguards are directed at four audiences: governments, as the public parties to these 
contracts and the primary users of the proposed safeguards; civil society organizations, as advocates 
for fair dispute settlement in investment projects; legal academics, whose scrutiny can sharpen the 
framework; and the investor and arbitration communities, whose practice will ultimately determine the 
safeguards’ effect.

The brief illustrates the safeguards with examples of State practice, drawn principally from Brazil and, 
more broadly, Latin America, with occasional examples from other regions. These examples are, by 
design, illustrative, not representative. They are concentrated in jurisdictions that have resorted to State–
investor contracts while moving out of—or remaining outside—the treaty-based arbitration system. This 
group of States is comparatively small, which itself narrows the available pool—and Brazil in particular, 
as a large economy with a sophisticated legal sector and deep domestic capital markets, may not share 
the characteristics of many other developing economies. The point of the examples is not that any one of 
them is universally transferable, but that alternative approaches are feasible: they are evidence of State 
practice in departing from mainstream templates, and arbitration has continued to function. 

The remainder of the brief sets out these safeguards and explains the rationale for each. They are 
organized into three mutually reinforcing clusters:

A. Anchoring arbitration in the host State’s legal and institutional framework: domestic law as 

the governing law; a clear definition and limitation of the scope of arbitrable disputes; limits on 
permissible remedies and damages; the host State as the arbitral seat; reliance on national or 
regional arbitral institutions; the language of the proceedings; careful selection of arbitration rules; 
rules of evidence; pre-arbitration steps; and temporal sequencing.

B. Expanding access and accountability: transparency as the default; symmetry in the State’s ability 
to initiate arbitration; no advance waiver of sovereign immunity; and meaningful participation of 
affected third parties.

C. Procedural integrity: exclusivity of the contractual forum; arbitrator qualifications, appointment 
procedures, and conflict of interest protections; and appellate or review mechanisms.

A short concluding section addresses how these safeguard clusters work together.
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First Cluster: Anchoring the arbitration 

in the host State’s legal and 

institutional framework

The first cluster of safeguards keeps arbitration tethered to the host State’s legal and institutional 
order. The first three substantive safeguards address the law governing the contract, the disputes that 
may be submitted to arbitration, and the remedies a tribunal may award. The remaining safeguards are 
procedural: they address where the arbitration takes place, who administers it, the language of the 
proceedings, the applicable arbitration rules, the evidentiary standards that the arbitrators should apply, 
the pre-arbitration steps that must be followed, and conditions precedent to the investor’s access to 
arbitration. Each is addressed in turn.

Domestic law as the governing law of the contract

The first and most consequential safeguard is to designate the host State’s domestic law expressly as 
the law governing the contract. The choice of governing law shapes how arbitrators characterize the 
parties’ rights and obligations, assess the validity of regulatory measures, define the scope of investor 
expectations, and determine the remedies available in the event of breach. Where contracts are silent 
or ambiguous on this point, arbitrators may treat international, “internationalized,” or transnational 
standards, such as legitimate expectations, full reparation, acquired rights, or general principles of law, as 
supplementing or even displacing host State law. The result can be to grant foreign investors substantive 
protections broader than those available under the domestic legal framework.13

This safeguard is intended to prevent tribunals from applying domestic law merely “as fact,” that is, from 
treating national statutes, regulations, and administrative decisions as evidentiary inputs subject to arbitral 
reinterpretation. Contracts should also specify that domestic courts are the authoritative interpreters of 
domestic law, and that the tribunal may not read extra-contractual standards of investment protection 
into the agreement.

State practice shows that this safeguard can be implemented in concrete legal terms. Brazil’s Arbitration 
Act provides that arbitrations involving the public administration must be decided according to law,14 

and the federal decree governing arbitration between the Union and concessionaires in the port, road, 
rail, waterway, and airport sectors expressly requires the application of Brazilian substantive law and 
prohibits decisions in equity.15 Ecuador and Bolivia adopt comparable approaches. Ecuadorian law 
governs investment contracts even when the State agrees to international arbitration,16 while the Bolivian 

Constitution subjects all foreign investment to Bolivian law, jurisdiction, and authorities.17 

1
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However, there are limits to relying on the governing law clause alone. Even where domestic substantive 
law applies, there is a risk that international arbitrators will not interpret and apply it as domestic courts 
would—for example, by applying forms of interest that domestic law restricts or does not permit. The 
risk is sharper where a single proceeding mixes contractual and treaty claims, leaving the tribunal to 
decide which body of law governs and inviting it to default to international standards. The underlying 
difficulty is that designating domestic law hands its interpretation to arbitrators who may apply it 
as they see fit, with no appellate check. To reduce this risk, the contract should build in an explicit 
mechanism of deference to the domestic law’s authoritative domestic interpretation. First, the clause 
should require the tribunal to apply domestic law as the host State’s competent courts would, to follow 
settled domestic jurisprudence, and to refrain from substituting international or transnational standards 
for domestic rules. Second, where a dispositive question of domestic law is genuinely unsettled, the 
contract may empower the tribunal—or require it, at a party’s request—to refer that question to the 
competent domestic court for a binding determination, staying the arbitration in the meantime; this is 
a contractual analogue to the preliminary reference and case-stated procedures familiar from several 
legal systems. Third, where contractual and treaty claims might otherwise overlap, the contract should 
confirm that the contractual claim is governed by domestic law and is to be adjudicated as such.

These commitments are reinforced by the structural safeguards that follow: an arbitral seat in the host 
State preserves the supervisory jurisdiction of its courts (Safeguard 4); national or regional institutions 
are more likely to be steeped in the domestic legal tradition (Safeguard 5); arbitrator qualification 
and appointment rules can require demonstrated competence in that tradition (Safeguard 16); and 
review for errors of law offers a possibility of correction where a tribunal departs from it (Safeguard 17). 
Deference to domestic interpretation does, however, presuppose capable and independent domestic 
courts. Where corruption, armed conflict, or civil unrest have compromised them, this safeguard—
like the others in this cluster—must be paired with sustained investment in domestic judicial and 
administrative capacity (Safeguards 5 and 9).

Clear definition and limitation of the scope of arbitrable disputes
A well-designed arbitration clause should not allow arbitration of “any and all disputes” arising from the 
contract. Instead, it should define with precision the categories of disputes that may be submitted to 
arbitration. These should generally be limited to narrowly commercial matters, such as the calculation of 
contractually agreed payments, payment delays, or other clearly defined contractual obligations.

The clause should also expressly exclude exercises of public authority. These include the adoption and 
enforcement of generally applicable laws and regulations on the environment, climate change, public 
health, labor, taxation, human rights, and anti-corruption; the State’s prerogative to terminate public 
contracts unilaterally on public interest grounds; and administrative decisions taken by independent 
regulators in the public interest, including decisions to grant, deny, condition, or withdraw the permits, 
licenses, approvals, and consultation outcomes—such as free, prior and informed consent (FPIC)—on 
which an investment’s lawful establishment depends. 

This exclusion of investment establishment requirements from arbitration is a counterpart to the temporal 
sequencing safeguard below (Safeguard 10): because an investor’s access to arbitration is conditioned 

on having lawfully and fully established the investment, any dispute over whether the State’s permitting 
or consultation decisions were themselves lawful, arbitrary, or made in bad faith must be resolved before 

the host State’s domestic courts. 

2
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Without such carve-outs, arbitrators may be invited to review the merits of regulatory and legislative 
choices that, under domestic constitutional and administrative law, belong to the political branches, 
regulators, and domestic courts. These carve-outs should be drafted as specifically as possible. General 
exclusions for “public matters” are too imprecise and, under the competence-competence principle, may 
leave arbitrators themselves to decide whether a dispute is public or commercial.

Brazilian law offers one example. Arbitration involving the public administration is limited to “direitos 
patrimoniais disponíveis,” meaning disposable patrimonial rights capable of waiver or settlement.18 

In federal infrastructure contracts, arbitrable matters include issues such as economic and financial 
equilibrium, indemnities arising from termination or transfer of the agreement, and breaches of contractual 
obligations, including penalties.19 In oil and gas concession disputes, contractual matters with monetary 
content may be arbitrated, while the regulator’s police powers remain subject to judicial review.20 

Bolivia and Tanzania illustrate more categorical approaches. Bolivian law excludes several matters from 
arbitration, including issues affecting public order, administrative contracts subject to limited exceptions, 
and disputes concerning ownership of natural resources.21 Tanzanian law goes further by reserving 
disputes arising from the extraction or use of natural resources to judicial bodies or other organs in 
Tanzania, applying Tanzanian law.22 Whether framed as a limit on arbitrability or as a requirement of 
domestic adjudication, the underlying principle is the same: exercises of permanent sovereignty over 
natural resources may not be submitted to international arbitration.

Limitation to permissible remedies and damages
The third substantive safeguard concerns remedies. The tribunal’s authority should be limited to the 
remedies available under the host State’s domestic law and to any further limits set out in the contract. 
Depending on the domestic legal framework, those remedies may include compensation for proven 
contractual loss, restitution, specific performance, declaratory relief, interest, or costs. But the tribunal 
should not have the authority to award remedies that domestic law does not recognize or would not 
permit against the State or a public authority.

This is especially important in relation to liability and damages. A contract governed by domestic law should 
not allow arbitral tribunals to import international investment law standards into a contractual dispute. 
Expansive approaches to compensation in international arbitration, under both investment treaties and 
contracts, have produced very large awards, including in disputes involving projects that had not entered 
operation or had not demonstrated commercial viability.23 Contract-based arbitration should therefore 
include safeguards that prevent it from reproducing the same problematic valuation methods, speculative 
damages, and disproportionately large awards associated with international investment arbitration.

Where domestic laws are silent or ambiguous, a robust arbitration clause, and the contract more broadly, 
should therefore expressly provide that:

• Remedies are limited to domestic law: The tribunal may award only those remedies available under the 
host State’s domestic law, subject to any exclusions, caps, or conditions set out in the contract.

• Damages must reflect actual loss: Damages should be available only for losses that are proven, direct, 
and legally recoverable under domestic law.

• Speculative damages are excluded: The contract should exclude damages based on speculative future 
profits, hypothetical business opportunities, or assumptions about projects that had not become 
operational or commercially viable.

3
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• Pre-operational compensation is capped: Before the project becomes operational, any compensation 
should be limited to documented costs actually and reasonably incurred, plus any interest available 
under domestic law or expressly agreed in the contract.

• Punitive, moral, and reputational damages are excluded: Unless domestic law requires otherwise, the 
tribunal should have no authority to award punitive, exemplary, moral, or reputational damages.

• Interest follows domestic law: Interest should be calculated only as permitted under domestic law or 
as expressly provided in the contract.

• Mitigation requirements are preserved: The claimant should be required to mitigate its loss in 
accordance with domestic law, and damages should be reduced where the claimant failed to do so.

• Inflated claims affect costs: The tribunal should be able to consider unreasonable overstatement of 
claims when allocating costs.

The point is that any compensation for investors should be grounded in the domestic law governing the 
contract and should reflect actual, legally recoverable loss. 

A substantive ceiling on damages—which heads of loss are recoverable and in what amount—belongs, 
strictly speaking, in the contract’s remedies or damages provisions rather than in its arbitration clause. 
It is addressed here for two reasons. First, the tribunal’s authority to grant any remedy derives from 
the arbitration agreement, so the agreement is the natural place to delimit that authority. Second, the 
assessment and quantification of damages have a pronounced procedural dimension and have been a 
focus of UNCITRAL Working Group III (WGIII) on ISDS reform,24 including work on the draft provision on the 
assessment of damages and compensation. The practical recommendation is to define substantive limits 
in the contract’s remedies clause and to mirror those limits by circumscribing the tribunal’s remedial 
powers in the arbitration clause.

Arbitral seat in the host State or in the region
The seat of arbitration is a legal construct, distinct from the physical place where hearings are held. The 
seat determines the lex arbitri, that is, the procedural law of arbitration, which sets the general framework 
for the conduct of the arbitration. This law fills gaps in the parties’ agreement, governs the supervisory role 
of local courts, and provides the framework for challenges to arbitrators and awards. Most importantly, 
the courts of the seat have primary supervisory jurisdiction over the arbitration, including the power to 
set aside the resulting award.25

The case for a host State seat in contract-based arbitration is straightforward. Courts in the host State 
are usually best placed to assess whether an award is consistent with the State’s constitutional and legal 
order, domestic public policy, and rules governing public contracts, public assets, and regulatory authority. 
A domestic seat also gives practical effect to the deference mechanism described under Safeguard 1: the 

courts with power to set aside the award are the same courts whose authoritative interpretation of domestic 
law the tribunal is bound to follow. A domestic seat can also reduce costs and logistical burdens for State 
counsel, who would not need to litigate procedural challenges before foreign courts. Where enforcement 
is sought against assets located in the host State, a domestic seat also avoids one layer of cross-border 
procedural complexity. At the same time, awards seated in the host State remain capable of enforcement 
abroad under the New York Convention, where its requirements are met.26
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If the arbitration is seated outside the host State, any set-aside proceedings will take place before 
foreign courts, applying the procedural law and public policy standards of that foreign seat. The 
host State’s courts may still be able to refuse recognition or enforcement if enforcement is sought 
domestically, but they will not ordinarily have authority to annul or set aside the award itself. The State 
therefore loses the ability to have awards concerning its public budgets, regulatory authority, or State-
owned resources reviewed under its own supervisory framework.

Brazil illustrates how a host State seat can work in practice. Its arbitration statute, sectoral legislation 
on concessions and public-private partnerships, and an implementing federal decree together require 
that arbitrations involving the federal government in the port, road, rail, waterway, and airport sectors 
be seated in Brazil and conducted in Portuguese,27 with comparable requirements at the sub-national 
level.28 Supported by a specialized State counsel function within the Advocacia-Geral da União (AGU) 
and a broadly pro-arbitration jurisprudence from Brazilian courts, this framework has made the domestic 
seat workable for both the State and foreign investors. Bolivia is another example. Investment arbitration 
involving the State must be seated in Bolivian territory, with Bolivian courts retaining supervisory authority 
over annulment of the resulting award.29

Some State–investor contracts designate a seat outside the host State because foreign investors and 
their counsel insist on a “neutral” seat. In practice, this often means defaulting to traditional arbitration 
seats in the Global North, such as Geneva, London, or Paris. Where a host State seat is genuinely 
not workable, a regional seat may be preferable to one in the Global North, to the extent it keeps the 
supervisory courts closer to the legal, institutional, and public interests affected by the dispute. A 
regional seat is not, however, preferable for its own sake. Before choosing one, the State should examine 
the candidate’s arbitration legislation, its set-aside record, the independence and competence of its 
courts, and how close its legal tradition is to the host State’s. The objective is a seat whose supervisory 
framework the host State has reason to trust, regardless of geographic or political proximity.

Ecuador’s experience illustrates this intermediate option. Ecuadorian State entities have chosen Santiago 
de Chile as the seat in commercial State-investor contracts.30 Where Santiago is the seat, Chilean courts 
have supervisory jurisdiction over annulment. Ecuadorian courts may still consider recognition and 
enforcement issues if enforcement is sought in Ecuador, but they cannot set aside the award.

Two caveats are important. First, a host State seat is not a panacea. Its value depends on the 
independence, capacity, and credibility of the local judiciary. In States where courts have been subject to 
executive interference or capture, a domestic seat may simply relocate the problem rather than solve it. 
Second, foreign seats are not invariably hostile to host State interests. In P&ID v. Nigeria, a London-seated 
arbitration tribunal produced an award of approximately USD 6.6 billion against Nigeria, rising to more 
than USD 11 billion with interest, but the English Commercial Court ultimately set the award aside in 2023 
on grounds of fraud and serious irregularity.31 That case, however, is a difficult precedent on which to build 
expectations. Successful set-aside challenges are exceptional, and Nigeria had to litigate for years before 
obtaining relief.32 The default position should therefore remain that the host State should seek a domestic 
seat, with a credible regional seat as the alternative where a domestic seat cannot be secured.
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National or regional arbitral institutions rather than ICSID, 
ICC, LCIA, or the SCC
The contract should favor national or regional arbitral institutions over the default use of major Global North 
institutions such as the International Centre for Settlement of Investment Disputes (ICSID), the International 
Chamber of Commerce (ICC), the London Court of International Arbitration (LCIA), or the Stockholm 
Chamber of Commerce (SCC). The point is not that national or regional institutions are invariably better, or 
that international institutions can never administer public interest disputes fairly. Rather, the concern is that 
the major international institutions operate within a professional ecosystem that has long been criticized 
for repeat appointments,33 limited geographic and demographic diversity, and a procedural culture shaped 
largely by capital-exporting jurisdictions.34 In State–investor contract disputes, especially those involving 
public services, infrastructure, natural resources, or regulatory authority, the administering institution should 
be closer to the legal system, language, public law traditions, and development context of the host State.

A national or regional institution may be better placed to administer proceedings under rules and rosters 
that reflect host State realities. It may also reduce costs, facilitate the use of the host State language 
(Safeguard 6), support the development of domestic and regional arbitration capacity, and make the process 
less dependent on a small transnational circle of arbitrators and counsel. The institution should, however, 
meet minimum standards of independence, competence, transparency, and integrity. The objective is not 
localization for its own sake, but institutional alignment with the public interests affected by the dispute.

Choosing a national or regional institution is also a form of long-term institution-building. As local and 
regional arbitral institutions administer more cases, they accumulate expertise, develop rosters of qualified 
arbitrators drawn from the region, and refine rules adapted to local legal traditions. Working alongside 
domestic courts, these institutions can help strengthen the host State’s broader legal infrastructure and 
reinforce the domestic rule of law. Institutions steeped in the host State’s legal tradition also reinforce the 
deference mechanism (Safeguard 1), while domestic courts retain their supervisory role (Safeguard 4).

Brazil provides one useful example. Federal government arbitrations in specified infrastructure sectors 
must generally be administered by an arbitral institution accredited by the AGU, unless ad hoc arbitration 
is duly justified.35 To be accredited, an institution must have operated for at least three years, be 
recognized for ethics, good standing, competence, and experience, and have its rules available in Brazil’s 
official language, Brazilian Portuguese. The AGU maintains a published list of institutions that meet these 
criteria.36 This kind of vetting mechanism allows the State to avoid defaulting to foreign institutions while 
still requiring minimum institutional quality.

Language of the arbitration proceedings
Arbitration clauses often default to English or French as the language of the proceedings, sometimes as a 
matter of boilerplate rather than deliberate choice. Where neither language is an official or working language 
of the host State, this can create significant problems. It increases translation and interpretation costs, limits 
the effective participation of the State’s in-house legal team and public officials, encourages dependence on 
foreign law firms, and reduces the ability of domestic institutions and the public to follow the dispute.

Language also affects whether other safeguards can work in practice. A proceeding conducted in a 
language that the host State’s regulators, legislators, journalists, and affected communities cannot read 
is transparent only in form. The safeguards on transparency (Safeguard 11) and meaningful third-party 
participation (Safeguard 14) both presuppose that the proceedings can actually be understood by those 
they affect. Language is therefore a precondition for accountability.

6
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The arbitration clause should therefore provide that the language of the arbitration will be an official 
language of the host State, ordinarily the working language of government administration. If the foreign 
investor requires another language, the clause should allocate the resulting translation and interpretation 
responsibilities and costs to that investor.

Brazil again offers a useful example. Arbitrations involving the federal Union in specified infrastructure 
sectors must be conducted in Portuguese,37 and similar requirements apply in state-level arbitrations 
in São Paulo38 and Rio de Janeiro.39 This allows career public lawyers to defend the State directly and 
ensures that evidence, pleadings, and procedural materials are in Brazilian Portuguese, accessible to 
Brazilian regulators and the public. Where key documents are in another language, the contract can allow 
translation without displacing the host State’s language as the default language of the proceedings.40

Requiring the host State’s language narrows the pool of arbitrators where that language is not one of the 
major languages of international arbitration: the supply of experienced arbitrators working in, say, Swahili 
or Farsi is smaller than the pool working in English or Spanish, and for less widely spoken languages it 
may be very small. This constraint should be weighed when negotiating the language clause. States can 
also mitigate it by permitting arbitrators to rely on interpretation and translated materials, drawing on 
national or regional rosters (Safeguard 5), or accepting bilingual proceedings in defined circumstances.

Furthermore, conducting the arbitration in the host State’s language may not eliminate the need for 
experienced international counsel in complex cases. While the language safeguard lowers the barriers 
to the State’s effective participation, it does not, on its own, eliminate the asymmetry of resources and 
experience that States frequently face.

Careful selection of arbitration rules
Different sets of arbitration rules embed materially different arrangements concerning who appoints 
arbitrators in the absence of agreement, who decides challenges to arbitrators, whether reasons for 
those decisions are given, the existence and scope of emergency arbitrator procedures, the default 
seat in the absence of party choice, and the level of confidentiality versus transparency. Most rules 
incorporate emergency arbitrator procedures that can produce binding interim measures against the 
State within days, before a full tribunal is constituted and often without the depth of scrutiny that 
public interest issues require.

These defaults can matter. For example, under the SCC Rules, if the parties have not agreed on the seat of 
the arbitration, the SCC Board decides, and the default presumption is that the seat will be Stockholm.41 

Likewise, challenges to arbitrators under the SCC Rules are decided by the Board, an institutional body 
whose members the parties have not chosen.42 Although the Rules do not formally require the Board 
to give reasons, the SCC has provided brief reasoned decisions on arbitrator challenges as a matter of 
practice since 2018—a safeguard that depends on institutional policy rather than a binding rule, and 
one a differently constituted or differently minded Board could in principle depart from. A State that 
agrees to arbitration under the SCC Rules without specifying the seat may therefore find itself bound to 
Stockholm as the seat—with Swedish supervisory courts—through what looks like a purely procedural 
choice; and a State whose arbitrator challenge is rejected has no guaranteed right to an explanation, only 
a discretionary institutional practice that could change. Different rules allocate these default powers in 
different ways, and the consequences for the State depend on what the arbitration clause leaves unsaid.

7
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A safeguard should therefore: 

• select rules whose fallback provisions are predictable and do not default to a foreign seat;

• specify who appoints arbitrators in the event of party disagreement and who decides any challenge to 
an arbitrator, ensuring in both cases that the designated authority is one the State has reason to trust 
and that any challenge decision is supported by reasons;

• opt out expressly from emergency arbitrator procedures; and

• retain consent rights for the host State over key procedural choices.

Institutional vetting mechanisms such as Brazil’s AGU accreditation, discussed under Safeguard 5, 

also screen the suitability of the rules an institution applies. Ecuador’s approach restricts the choice 
of rules only where the State elects international arbitration for investment contracts above defined 
monetary thresholds (USD 10 million) and disallows emergency arbitrator procedures.43 Under Bolivian 
law, where the parties have not specified applicable rules, the rules of the Bolivian arbitration institution 
administering the case apply by default, eliminating the risk that imprecise drafting will trigger the 
importation of foreign institutional rules.44

Rules of evidence: defaulting to domestic procedural rules
Institutional arbitration rules typically say very little about evidence. In practice, in the absence of 
an express choice, international arbitral tribunals commonly draw on the IBA Rules on the Taking of 
Evidence in International Arbitration as de facto guidance. The IBA Rules are a soft-law instrument 
blending common law and civil law practices.45 While they are widely respected, they grant arbitrators 
broad discretion on document production, witness evidence, and the admissibility of illegally obtained 
evidence. In contract-based investor–State disputes, this discretion can result in outcomes that diverge 
significantly from what the parties would expect under the host State’s procedural law.

Contracts should instead provide that the rules of evidence applicable to the arbitration are those of 
the host State’s domestic procedural law, with any reference to the IBA Rules treated as non-binding 
guidance. This approach reduces tribunal discretion, gives State counsel a familiar evidentiary framework, 
brings practice into closer alignment with how the same disputes would be litigated before domestic 
courts, and avoids the importation of disclosure regimes alien to the host State’s legal tradition. 

Many civil law systems, whose procedure will often govern, provide only limited means of compelling one 
party to produce documents in the possession of the other. A State seeking to establish, for example, 
an investor’s costs, related-party dealings, or environmental compliance may have no effective way 
of obtaining documents that the investor holds and declines to disclose. To address this, the contract 
should allow the parties to opt in to a targeted and controlled document production mechanism modeled 
on the document production provisions of the IBA Rules.

Pre-arbitration steps: exhaustion of local remedies and 
mandatory negotiation

State–investor contracts should require investors to exhaust local administrative remedies before 

commencing arbitration. This would give the host State “an opportunity to redress [the violation claimed] 
by its own means, within the framework of its own domestic system.”46

8
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Where the other safeguards in this cluster are absent—particularly where the governing law is 
international law—the contract should go further and require exhaustion of both local administrative 
and judicial remedies before arbitration. Only then can the host State’s “international responsibility … be 
called into question.”47 The rule of exhaustion of local remedies is a firmly established norm of customary 
international law.48 The ICSID Convention acknowledges and preserves the right of a contracting State 
to require the exhaustion of local administrative or judicial remedies as a condition of its consent to 
international arbitration.49 Though investment treaties and contracts have been interpreted as treating the 
rule as silently waived, this trend should be reversed. India’s 2016 Model BIT provides useful language, 
requiring investors to pursue domestic administrative and judicial remedies for a minimum of five years 
before commencing international arbitration, subject only to a futility exception.50

Contracts should also include a meaningful cooling-off period and tiered negotiation steps, typically six 
to twelve months, with formal escalation within the host State’s government. This gives the State an 
opportunity to resolve the dispute through the responsible ministry, regulator, attorney general’s office, or 
other competent authority before arbitration begins. Mediation, where appropriate and useful, could also 
be considered as a complement to exhaustion, cooling-off, and negotiation requirements, particularly for 
disputes involving ongoing projects, community impacts, or technically complex performance issues. The 
IBA Rules for Investor–State Mediation (2012)51 and the Singapore Convention on Mediation (2019)52 offer 
useful approaches and language for structuring mediation and enforcing mediated settlement agreements.

For these clauses to be effective, they should be framed as conditions of the State’s consent to arbitration. 
The contract should specify that compliance with requirements such as domestic recourse, negotiation, 
cooling-off periods, and any mediation processes constitutes a jurisdictional precondition to arbitration. 
The clause should also make explicit that these obligations cannot be waived by arbitral tribunals53 or 

circumvented through MFN clauses or similar treaty-based mechanisms.54

These pre-arbitration requirements presuppose what they also help to build: administrative and judicial 
institutions capable of resolving investor claims within a reasonable time. Accordingly, this safeguard must 
be paired with sustained investment in the capacity of the administrative bodies, regulators, and courts. 

Temporal sequencing: arbitration available only once 
regulatory and consultation requirements are met
Arbitration under the contract should be available to the investor only once the investment has been 
lawfully and fully established—at a minimum, once the investor has obtained the permits, licenses, 
and approvals required by domestic law, completed any mandatory environmental, climate, social, and 
human rights impact assessment, and carried out the required consultation processes, including, where 
applicable, the free, prior and informed consent of affected Indigenous Peoples.55 An investor that has 
not met these requirements has no lawfully established investment to protect and should not be able to 
invoke the contract’s arbitration clause.

The clause should make completion of these regulatory and consultation steps a condition precedent 
to the investor’s access to arbitration—distinct from, and additional to, the exhaustion, negotiation, and 
cooling-off requirements of Safeguard 9. Disputes over whether the State lawfully denied or withheld 
these approvals are not arbitrable; they fall within the public authority exclusion in Safeguard 2 and 

belong before the host State’s domestic courts. This sequencing withholds the protection of arbitration 
from investments that bypass the host State’s legal requirements and protects the State’s regulatory 
authority against the use of arbitration to pressure officials into granting approvals.
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The second cluster of safeguards addresses four features of arbitration in State–investor contracts 
that are essential to its legitimacy: transparency, symmetry, the integrity of sovereign immunity, and 
meaningful participation by affected third parties.

Unlike a private commercial dispute between two equally situated parties, arbitration under a State–
investor contract, simply because one party is a sovereign, may affect public assets or revenues, regulatory 
authority, and the rights of communities. Features that may be typical in international commercial 
arbitration—such as confidentiality, sovereign immunity waivers, and the exclusion of non-parties—map 
poorly onto that reality. The safeguards in this cluster identify features of arbitration that operate against 
the public interest, and propose contractual mechanisms for correcting them.

Transparency of proceedings
The default rule in any contract-based arbitration involving a State should be that the proceedings, 
pleadings, hearings, and final award are public, upholding the same rigorous open-court standards that 
govern domestic litigation—standards many countries already apply as a matter of course. Confidentiality 
is a feature inherited from private commercial arbitration. It has no defensible role where one party is 
exercising sovereign authority, where public revenues and natural resources may be at stake, or where the 
outcome of the dispute can affect the State’s regulatory space. In contract-based investor–State disputes, 
confidentiality operates as a smoke screen: it prevents legislatures, affected communities, and the public 
from scrutinizing matters of public interest. Transparency is therefore not only a safeguard in its own 
right, but also a condition for accountability and participation. Legislatures cannot oversee fiscal exposure 
they cannot see, and affected communities cannot make submissions, engage grievance mechanisms, or 
otherwise participate meaningfully in disputes whose existence is unknown to them (Safeguard 14).

Several jurisdictions provide useful examples. Grounded in the constitutional command of publicity for 
public administration, Brazil’s Arbitration Act provides that arbitrations involving the public administration 
are subject to the principle of publicity; this is operationalized through subnational decrees and 
through institutional partnerships that publish terms of reference, procedural orders, awards, and main 
submissions in arbitrations involving Brazilian federal states and State entities.56 Ecuador extends the 
same logic through its constitution and transparency legislation, which reach private law entities that 
exercise State authority or manage public resources.57 In Bolivia, information in State arbitration becomes 

reserved only where it has been specifically classified as such by regulation—openness is the default, 
and confidentiality requires affirmative justification.58
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At the international level, the UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration 
(2014)59 and the Mauritius Convention on Transparency (2014)60 provide useful language—covering 
publication of the notice of arbitration, pleadings, expert reports, transcripts, and awards; open hearings; 
and non-disputing party submissions—that can be incorporated into contracts. The 2022 ICSID Arbitration 
Rules have moved in the same direction by deeming party consent to publication of awards absent a 
written objection within 60 days, requiring publication of orders and decisions, and opening hearings to 
the public.61 Going further than these baselines, contracts should require—not merely permit—publicity 
of all arbitration-related documents and decisions. Redactions for confidential commercial or personal 
data should be narrowly tailored, with the burden of justifying any redaction on the party seeking it.

The same logic that justifies open proceedings should extend to the contract itself. Contract publication is 
established global practice: as of October 2024, 41 of the 55 EITI-implementing countries had disclosed 
at least some extractive contracts, and 27 countries worldwide now have laws requiring contract 
disclosure.62 CCSI has both documented and enabled this shift, co-maintaining public repositories of 
State–investor contracts and supporting host governments in building their own disclosure platforms.63

In both settings—the publicity of proceedings and the publication of the contract—the criteria governing 
what may be withheld or redacted are best fixed in domestic law. Legislation or regulation should define 
the narrow categories of genuinely sensitive information—such as trade secrets, security-sensitive 
details, or personal data—specify that everything else is presumptively public, and place the burden of 
justifying any redaction on the party seeking it. Setting these standards in law lends them consistency 
across contracts, removes leverage from investors to negotiate confidentiality case by case, and aligns 
the redaction standard with any applicable open government and freedom of information rules.

Symmetry: ensuring the State can also initiate arbitration
In the treaty-based ISDS regime, only the investor can initiate a claim. The State is confined to a defensive 
posture and, at most, to counterclaims whose admissibility depends on the wording of the dispute 
resolution clause, the applicable arbitration rules, and the tribunal’s interpretation of its jurisdiction. 
Contract-based arbitration offers an opportunity to correct this asymmetry.

The jurisprudence on counterclaims in treaty-based ISDS shows why a stand-alone right of action is 
necessary. In Urbaser v. Argentina, the tribunal accepted jurisdiction over Argentina’s human rights—
based counterclaim—a first in ISDS—but the counterclaim ultimately failed on the merits, and jurisdiction 
depended in part on the relatively broad and neutral wording of the Argentina–Spain BIT’s dispute 
resolution clause.64 In Burlington v. Ecuador, the tribunal ordered the investor to pay Ecuador USD 41.7 
million for environmental remediation and infrastructure-related breaches, but jurisdiction over Ecuador’s 
counterclaims was not inherent in the treaty structure; it rested on a separate agreement between 
the parties after Ecuador had already been sued.65 In the parallel Perenco v. Ecuador arbitration, the 

tribunal awarded Ecuador slightly more than USD 54 million on its environmental counterclaim.66 These 
cases show both the importance and the limits of counterclaims: they allowed States to raise investor 
misconduct only because the investor had first opened the arbitral forum, and only because the tribunal 
accepted jurisdiction over the counterclaim. 

12
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Rather than waiting to be sued or relying on arbitrators to infer symmetry from ambiguous clauses, 
State–investor contracts should build symmetry in from the outset. The contract should expressly 
empower the State to commence arbitration for any breach by the investor of its legal or contractual 
obligations, including obligations relating to the environment, climate, taxation, anti-corruption, labor, 
social standards, and human rights. 

This safeguard concerns the procedural capacity to enforce investor obligations, not the content of those 
obligations. The contract must either refer to domestic law obligations on the investor or set out contract-
based substantive and enforceable investor commitments—on environmental and social performance, 
climate, taxation, anti-corruption, labor, and human rights, among other matters.

Two further design features are essential. First, the contract should identify who may bring claims and 
against whom, so that investors cannot manipulate corporate structures to obtain procedural advantages 
or avoid responsibility. Second, State–investor contracts should bind the operating company, the ultimate 
parent company, and any guarantors, so that the State can enforce investor obligations against entities 
with real assets and decision-making authority. This addresses the problem of projects being carried 
out through thinly capitalized local subsidiaries that may be unable to satisfy liabilities when they arise. 
The contract should ensure that the relevant guarantees or undertakings survive for as long as the 
corresponding obligations may give rise to liability, or pair them with dedicated financial assurance, such 
as reclamation and closure bonds, escrowed funds, or insurance.

The IBA Model Mine Development Agreement (MMDA) illustrates one way to address this problem by 
requiring the parent company to guarantee the obligations of the operating affiliate and by providing that 
the company cannot avoid its obligations through the interposition of contractors or subsidiaries.67 CCSI’s 

work on climate-related clauses in State–investor mining contracts reinforces the same point: substantive 
investor obligations are meaningful only if the State has a procedural mechanism to enforce them.68

No advance waiver of sovereign immunity from execution
Arbitration clauses in State–investor contracts sometimes provide that the State waives, in advance, both 
immunity from jurisdiction and immunity from execution in any forum where enforcement of an award may 
be sought. These two forms of immunity are conceptually and functionally distinct and should be treated 
separately. While a State may legitimately consent to the jurisdiction of the agreed arbitral forum—the 
consent that is the basis of the arbitration agreement—there is no reason for the State to consent, in 
advance and globally, to the seizure, attachment, or execution of its sovereign assets.69 Broadly drafted 

waivers can have consequences far beyond the original dispute:70 they may enable award creditors, 

assignees, or other third parties to pursue State assets across multiple jurisdictions,71 generating costly 
satellite litigation and increasing pressure on public finances. 

This safeguard proposes a carefully tailored waiver limited to identified commercial assets, or to an agreed 
pool of such assets, coupled with the firm preservation of immunity over sovereign and public assets. By 
default, the arbitration clause should limit any immunity waiver to the immunity from jurisdiction of the agreed 
arbitral forum, and should expressly preserve immunity from execution. Any waiver of execution immunity 
should be specific, narrow, and separately negotiated. It should identify the assets or categories of assets to 
which it applies and should preserve immunity for diplomatic and consular property, military assets, central 
bank reserves, cultural property, and assets used for sovereign or public purposes.72 The contract should also 
preserve immunity in relation to provisional measures, pre-award attachments, security for costs,73 and other 

measures that could be used to pressure the State before liability has been established.

13
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The contractual position should therefore be that immunity from execution is preserved unless the State 
has made a specific, informed, and limited waiver. Boilerplate waivers should not be accepted.

Meaningful mechanisms for participation of affected third parties
Large-scale investments addressed in investor–State arbitration, including mining, oil and gas, 
hydropower, and major infrastructure projects, often have their deepest impacts on rural and Indigenous 
communities whose lands, waters, livelihoods, and cultural life are at stake. Yet under investment treaties, 
State–investor contracts, and the arbitration clauses they contain, those communities typically have no 
standing, no voice, and often no access to information about the dispute. Their rights and interests are 
often directly implicated in the underlying dispute that gives rise to the arbitration, and may also be 
affected by its outcome. Because the process is structured as a dispute between the investor and the 
State, however, those rights and interests are often ignored or denied.74

The narrow amicus curiae submission route is not an adequate answer to this problem. Amicus participation 
may allow affected communities or civil society organizations to offer a different perspective on facts or 
law, but it does not give them standing, party status, or any entitlement to a remedy. As it is also tribunal-
dependent, it can be and has been sidelined in practice.75 A contract-based arbitration clause, more than 
permitting amicus submissions, should create meaningful procedural pathways for affected communities 
to be heard and, where appropriate, to seek remedy.

To bridge this gap, the State and the investor should provide, in the contract itself, advance consent for 
affected third parties, particularly Indigenous Peoples and rural communities, to bring claims directly 
against the investor for environmental, social, labor, and human rights harms arising from the investment. 
The point is not to transform every community grievance into arbitration; it is to ensure that where 
arbitration is used to resolve disputes arising from the project, it is not only available to the investor and 
the State but also to the people most directly affected.

While this proposed safeguard may appear to sit in tension with the brief’s general preference for domestic 
courts, access to arbitration here is the affected community’s choice: the community may or may not 
invoke it, and electing it never waives or diminishes the community’s access to domestic remedies. The 
contract should say so expressly. The principal value of arbitration to affected communities is that it can 
make a remedy enforceable abroad. Just as investors rely on arbitration for cross-border enforceability 
under the New York Convention, an affected community would be able to seek an arbitral award to reach 
assets held elsewhere by the investor and, where applicable, its corporate group (Safeguard 12).

The clause must guarantee the conditions that make participation by under-resourced rights-holders 
possible. The Hague Rules on Business and Human Rights Arbitration provide one useful starting point. 
They address barriers to access to remedy, allow witness protection and confidentiality of identity where 
necessary, and contemplate class, mass, and multi-party procedures, including the participation or 
joinder of third-party beneficiaries.76 They also proceed from a default of transparency and meaningful 
participation by interested third persons. State–investor contracts should build on this approach while 
addressing its gaps, including by providing robust anti-retaliation protections, avoiding loser-pays cost 
rules that could deter rights-holder claimants, and ensuring that affected communities have access to 
legal, technical, linguistic, and logistical support.77

14
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Recent work by the Office of the United Nations High Commissioner for Human Rights (OHCHR) on 
remedy in development finance reinforces the need to design grievance mechanisms as part of a broader 
remedy ecosystem. The OHCHR emphasizes that affected people should have a voice in deciding and 
designing reparative solutions, and that meaningful engagement with those harmed is a critical dimension 
of delivering remedy.78 

Because even reformed arbitration is unlikely to be the most appropriate, affordable, or accessible 
forum for most community grievances,79 State–investor contracts should build that ecosystem 
by pairing any arbitration mechanism for affected third parties with independent, well-resourced 
operational-level grievance redress mechanisms. These mechanisms should meet the effectiveness 
criteria of Principle 31 of the UN Guiding Principles on Business and Human Rights: they should be 
legitimate, accessible, predictable, equitable, transparent, rights-compatible, a source of continuous 
learning, and based on engagement and dialogue.80 IFC Performance Standard 1 similarly requires 
clients, where there are affected communities, to establish a grievance mechanism to receive and 
facilitate resolution of concerns about the project’s environmental and social performance.81

Finally, the contract should require the investor and the State to make these remedy pathways real 
in practice. Affected communities should be informed, in accessible and culturally appropriate forms, 
of all available grievance and remedy mechanisms. The investor should also be required to budget 
for remedy in advance, including through insurance, guarantees, escrow arrangements, trust funds, 
or other ring-fenced resources where appropriate.82 At a minimum, these mechanisms should be 
operational before project activities begin, independently funded and monitored, protected against 
retaliation, and expressly incapable of waiving or limiting community access to judicial, administrative, 
constitutional, or other accountability mechanisms.
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Procedural integrity holds the other safeguards together. If arbitration is conducted by decision-makers 
who lack independence, impartiality, or familiarity with the host State’s legal system, or who produce 
errors that cannot be corrected, the substantive limits built into the contract may be eroded in practice. 
The safeguards in this cluster are intended to ensure that the contract’s forum is the investor’s exclusive 
avenue of recourse, that tribunals are properly constituted, and that awards remain subject to meaningful 
correction where they contain serious factual or legal errors.

Exclusive contractual remedy: waiver of parallel 
treaty-based claims
The prospect of parallel proceedings—based on contracts or one or more investment treaties—is a threat 
to procedural integrity. If the investor pursues other avenues alongside contract arbitration, the result 
is duplicated cost, the risk of inconsistent or divergent awards on the same facts, and pressure on the 
State to settle rather than fight on multiple fronts. Where the contract embodies the public interest 
safeguards set out above, parallel treaty arbitration also offers the investor a route around them.

To close that route, the contract should provide that its arbitration clause is the sole and exclusive 
remedy for disputes arising out of or relating to the investment, and that the investor waives any right 
to commence or pursue arbitration under any investment treaty in respect of the same investment or 
the same measures. The waiver should extend beyond the contracting entity to its parent, affiliates, 
and shareholders (see also Safeguard 12). Waiver requirements of this kind are not novel—investment 
treaties have long used them in the opposite direction.83

The enforceability of such a waiver is not certain, whether against the investor itself before a treaty 
tribunal or against non-party shareholders or affiliates. Tribunals have distinguished contract claims 
from treaty claims, treating the latter as independently grounded in the State’s own consent under the 
treaty;84 accordingly, an exclusive forum clause may not, on its own, defeat a parallel treaty claim. The 
waiver should therefore be drafted as broadly and explicitly as the applicable law permits and, where 
possible, reinforced by the State’s wider policy of treaty termination, which remains the surest way to 
prevent parallel proceedings. The waiver should be explicitly directed at parallel treaty-based arbitration 
initiated by the investor, without affecting the affected community’s or the State’s access to domestic 
courts and administrative remedies, which should remain available. The aim is to channel the investor’s 
recourse into a single, contractually defined forum.

15
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Institutional appointment and oversight of arbitrators to 
ensure diversity, competence, independence, and impartiality
The appointment of arbitrators by the parties in investor–State arbitration has contributed to the 
repeated appointment of a relatively small pool of arbitrators, many of whom also act as counsel or 
experts in other investment disputes (double- or triple-hatting). In the context of UNCITRAL WGIII’s 
discussions on ISDS reform, States have identified various resulting concerns as warranting reform, 
including conflicts of interest, double-hatting and issue conflicts, and the effect of appointment 
mechanisms on diversity.85 States have also noted that this concentration limits the presence of 
arbitrators attuned to the policy considerations of developing countries and feeds perceptions of 
partiality, and that party appointment reinforces a professional culture in which arbitrators may be more 
familiar with investment arbitration doctrine than with the domestic public law, regulatory context, and 
institutional realities of the host State.86

State–investor contracts should therefore move away from unilateral party appointments. Arbitrators 
should instead be appointed by a national or regional arbitral institution, or by another independent 
appointing authority, from a vetted roster maintained by a respected appointing authority. The appointing 
authority should be required to consider diversity of nationality, gender, professional background, and 
legal tradition, as well as demonstrated competence in the host State’s domestic law, working language, 
and relevant public interest fields. Where the contract is governed by host State law, arbitrators should 
be capable of engaging seriously with that legal system, rather than relying on generalized international 
arbitration concepts or comparative analogies detached from the domestic framework. 

Contracts should also include strict, mandatory conflict of interest rules. At a minimum, arbitrators should 
be prohibited from serving concurrently as counsel or expert in disputes involving the same project, 
measure, parties, related corporate group, or closely connected contractual provisions. The rules should 
be explicit about what they reach: concurrent counsel or expert roles, issue conflicts arising from an 
arbitrator’s prior expression of views on a dispositive question, repeat appointments by the same party or 
its law firm, and any financial or professional relationship with a party, its counsel, its experts, or a third-
party funder of the proceedings—each subject to mandatory, continuing disclosure. The UNCITRAL Code 
of Conduct for Arbitrators in International Investment Dispute Resolution, adopted by the UN General 
Assembly in 2023, offers a useful reference point, particularly in its general duties of independence and 
impartiality and its disclosure requirements, complementing the IBA Guidelines on Conflicts of Interest 
in International Arbitration.87 The Code also restricts some forms of double-hatting, including concurrent 
or successive roles. But the Code should be treated as a floor, not a complete solution; for example, 
its double-hatting rules are limited and waivable by the disputing parties.88 As the Code is non-binding 
and defers to the parties’ instrument of consent,89 the UN General Assembly has urged governments to 
reference it when drafting investment instruments.90 Accordingly, State–investor contracts should, at a 
minimum, incorporate the Code, including sworn disclosure at appointment and continuing disclosure 
thereafter, while strengthening its multiple-role restrictions to prohibit concurrent counsel or expert work 
in any related dispute where the arbitrator’s other role could create a real or apparent conflict of interest.

Finally, contracts should strengthen the mechanism for enforcing these standards. UNCITRAL WGIII has 
also identified the “contours of the challenge mechanism” as a distinct concern: under prevailing rules, a 
challenge to an arbitrator is decided either by the arbitrator’s co-arbitrators, by the appointing institution, 
or by an institutional body the parties did not choose and that need not give reasons,91 and proportionately 
very few challenges succeed92 (the SCC Rules discussed in Safeguard 7 illustrate this dynamic).

16
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In response to this concern, the essential requirement is that a challenge to an arbitrator be decided, 
through a reasoned decision, by a body independent of both the arbitral tribunal and the arbitral 
institution—not by the challenged arbitrator’s co-arbitrators or by an unaccountable institutional 
organ. This role could be played by the competent courts of the arbitral seat (see Safeguard 4) or an 

independent appointing authority. What matters is that the decision-maker is independent, required to 
give reasons, and bound by the contract’s standards.

Appellate or review mechanism by specialized host State or 
regional courts
As with arbitration generally, a structural defect of investor–State arbitration under treaties and 
contracts is that review is narrow and does not reach legal error. UNCITRAL WGIII, examining 
consistency and related concerns, identified unjustifiable inconsistency—where the same standard or 
rule is interpreted differently with no justifiable ground for the distinction93—as a genuine concern for 
the predictability and credibility of the regime, and noted that the often-cited examples include the 
conflicting awards rendered against Argentina arising out of its 2001 economic crisis.94 In examining 
why this inconsistency persists, WGIII found that existing review mechanisms were designed to address 
a limited set of major procedural deficiencies and to protect the integrity and fairness of the process 
rather than the consistency, coherence, or correctness of outcomes.95 Annulment under the ICSID 
Convention,96 set-aside under the UNCITRAL Model Law,97 and refusal of recognition or enforcement 
under the New York Convention are confined to narrow, mostly procedural grounds;98 none provides a 
general appeal on the merits or permits a court or committee to correct an ordinary error in a tribunal’s 
application of substantive law.99 

Indeed, WGIII observed that ICSID annulment committees have themselves split on whether serious 
misapplication of the law is even a ground for annulment—inconsistency reaching the review 
mechanism itself.100 This defect and the grounds for annulment or set-aside are built into the law of the 
arbitral seat, which a contract cannot amend. Establishing a stand-alone, contract-specific appellate 
body could be prohibitively costly. Accordingly, the proposed safeguard is for contracts to select as 
the arbitral seat (see Safeguard 4) a host State or regional court empowered to review for errors of 
law, beyond the grounds for annulment or set-aside. The scope of this review should be carefully 
circumscribed, reaching errors of law and manifest or serious errors of fact, but without extending to a 
de novo reconsideration of the merits.

Among the reform responses to unjustifiable inconsistency is the multilateral investment court and 
standing appellate mechanism101 advocated by the European Union (EU) and under lengthy negotiations 
in WGIII, foreshadowed by the Investment Court System embedded in EU agreements.102 States should 

not wait for the potential establishment of a new permanent tribunal whose composition, financing, and 
standards remain unclear. Routing review through host State or regional courts is available immediately 
and builds the capacity of domestic and regional courts rather than bypassing them.103 Alternatively, 
existing opt-in ad hoc appellate mechanisms—allowing commercial arbitration awards to be reviewed 
for serious legal error before becoming final—can already be adapted as appropriate and incorporated 
into State–investor contracts.104
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While beyond the contract-based approach proposed in this brief, States and arbitral institutions 
could pursue more ambitious structural reforms. For example, the instruments that confine review to 
narrow procedural grounds could themselves be revised: the New York Convention, and the analogous 
provisions of the ICSID Convention and the UNCITRAL Model Law, could be amended to allow a court to 
refuse recognition or enforcement of an award tainted by a manifest error of law.105 In addition, arbitral 

institutions could design opt-in appellate mechanisms suitable to investor–State disputes.

The frequent objection that appellate review undermines arbitration’s core virtues of finality and 
speed is unpersuasive in the investor–State context. Speed is valuable when both parties are private 
commercial actors negotiating a discrete transaction. It is far less compelling when the matter at stake 
is the lawful exercise of public regulatory authority over health, the environment, taxation, or natural 
resources, and when the financial consequences for the public fisc may reach hundreds of millions of 
dollars. Finality purchased at the price of substantive legal error in matters of public interest is not a 
bargain States should accept.
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The proposed safeguards are mutually reinforcing and rest on a single premise: an arbitration clause in a 
State–investor contract is a public instrument that must be designed from the outset to serve the public 
interest. Taken together, they set out the minimum conditions under which contract-based arbitration can 
be made less damaging to the State’s regulatory authority, public finances, and affected communities.

The first cluster addresses a basic but often overlooked objective: preventing contract-based arbitration 
from sliding into a treaty-style regime of investor protection detached from the host State’s legal and 
institutional framework. Domestic governing law, a narrowly defined scope of arbitrable disputes, limits 
on remedies and damages, a host State or regional seat, reliance on national or regional institutions and 
rules, the use of the host State’s language, domestic evidentiary standards, meaningful pre-arbitration 
steps, and investor access to arbitration conditional upon legal and consultation requirements work 
together to keep arbitration, where it is used at all, anchored in the constitutional, administrative, and 
public law order in which the contract operates. These elements are strongest when adopted as a 
package rather than piecemeal: the choice of governing law (Safeguard 1) is undermined if arbitrable 

disputes are drafted too broadly (Safeguard 2); limits on damages (Safeguard 3) are harder to sustain 

if the seat (Safeguard 4), rules (Safeguard 7), or evidentiary framework (Safeguard 8) invite treaty-style 
reasoning; and pre-arbitration steps (Safeguard 9 and 10) lose much of their value if they are not backed 

by a domestic or regional institutional setting that is capable of enforcing them (Safeguard 4 and 5).

The second cluster concerns legitimacy in public law terms. Transparency, symmetry of access, 
preservation of sovereign immunity from execution, and avenues for participation or remedy for affected 
third parties are baseline requirements in disputes that affect public revenues, natural resources, 
regulatory space, and community interests. As with the safeguards in the first cluster, these safeguards 
are most effective when they operate together. Transparency (Safeguard 11) and third-party participation 
(Safeguard 14) are mutually reinforcing: transparency is hollow if affected communities lack standing or 
practical means to use the information disclosed, while participation rights mean little if the proceedings 
remain confidential. Similarly, symmetry (Safeguard 12) is weakened if the State has granted broad waivers 
of immunity from execution (Safeguard 13), since the practical balance between the parties depends 
not only on who can bring claims, but also on how any award can be enforced. Taken as a package, 
these safeguards help align contract-based arbitration with the public character of the interests at stake, 
rather than treating it as a private dispute resolution mechanism transplanted into a public law setting.

Conclusion
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The three safeguards in the third cluster are aimed at preventing the procedural machinery of investor–
State arbitration from operating as a closed, self-validating system. An exclusive remedy clause 
channels the investor’s recourse into a single, contractually defined forum; robust standards for the 
appointment, qualification, and conduct of arbitrators are meant to ensure that decision-makers in 
that forum are independent and impartial; and a review mechanism rooted in specialized host State 
or regional courts is intended to prevent serious legal errors with implications for the public interest 
from escaping correction. As with the safeguards in the first two clusters, these safeguards are 
most effective when they operate together: channeling recourse into a single forum (Safeguard 15) 

raises the stakes of getting that forum right, and doing so is only defensible if the forum’s decision-
makers are trustworthy (Safeguard 16) and its errors are correctable (Safeguard 17). Absent either, 
concentrating all recourse in one venue would simply trade the risks of parallel proceedings for the 
risks of an unaccountable one. Procedural integrity is thus a precondition for the disciplines in the first 
two clusters to work as intended.

These safeguards also presuppose a capacity to use them. A contract is only as strong as the State’s 
ability to negotiate it and, if arbitration arises, to defend itself. Securing non-boilerplate terms and 
litigating them effectively requires competent and adequately resourced State counsel and access, 
where necessary, to external domestic and international counsel experienced in arbitration. The 
safeguards proposed here can deliver their intended benefits only where governments can draw 
on the necessary legal, technical, and institutional support. Sustained investment in State legal 
capacity and in domestic administrative and judicial institutions is therefore paramount to the 
safeguards’ effectiveness.

Even wholesale adoption of these proposed safeguards cannot change the basic limitation emphasized 
at the outset of the brief: a carefully drafted arbitration clause cannot cure a structurally unbalanced 

contract. Public interest safeguards matter, but they must sit alongside fair fiscal terms, constrained 
stabilization commitments, enforceable investor obligations, meaningful grievance and remedy 
mechanisms, and opportunities for review and renegotiation over time. Where governments encounter 
resistance to incorporating safeguards in State–investor contracts, they may wish to reconsider whether 
arbitration is an appropriate dispute settlement mechanism. Where public interest safeguards cannot 
be secured, the more defensible course is to rely on domestic courts and other public, transparent, and 
accountable mechanisms for resolving disputes arising from State–investor contracts.

Several questions that lie beyond the scope of this brief merit dedicated work. Three stand out. First, 
how best to embed these safeguards in domestic legislation and model contracts, so that they operate 
as defaults rather than case-by-case concessions—including whether and how to develop model 
arbitration clauses, and how such models might relate to the work of standard-setting bodies such as 
the International Institute for the Unification of Private Law (UNIDROIT). Second, how to prioritize among 
the safeguards where political or negotiating capital is limited, which calls for criteria and metrics to 
assess each safeguard’s relative public interest payoff and feasibility in a given setting. Third, how to 
evaluate the safeguards’ effects empirically—through counterfactual analysis and simulation of how 
past disputes might have unfolded had these clauses been in place, and through monitoring of the 
contracts that adopt them. Work along these lines could support moving the proposed safeguards 
from principled design toward practice.
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