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WHO IS THIS REPORT FOR?

This report is for donors, global policy makers, and civil society actors concerned with «land investments,Z which are
defined as agriculture, forestry, wind and solar energy, and similar projects. In particular, it is for such actors who seek
to improve the governance and accountability of land investments, protect and bolster the rights of project-affected
communities, and enhance development outcomes linked to land investments. For actors already working on
advancing transparency of land investments, this report offers new insights for achieving transformative change.

Acronym Glossary

CCSI - Columbia Center on Sustainable Investment IFC - International Finance Corporation

DFI - Development Finance Institution LIT - Land Investment Transparency

EITI - Extractive Industries Transparency Initiative OPIC - Overseas Private Investment Corporation
FLEGT - Forest Law Enforcement, Governance and Trade prod®&RO - Roundtable on Sustainable Palm Oil
FPIC - Free, Prior and Informed Consent VPA - Voluntary Partnership Agreement
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EXECUTIVE SUMMARY

How can transparency improve the governance and accountability of eland
investments,Z such as agriculture, forestry, wind and solar energy, and similar projects?

Land investments have long been characterized by poor governance and
accountability, which is often exacerbated by inadequate information sharing and the

exclusion of communities from decisions that will affect them. The Covid-19 crisis
amplified these challenges. Governments fast tracked project approvals to the
exclusion of communities and intensified criminalization and persecution of rights

defenders. Reductions in government monitoring of investments were accompanied
by opportunistic regulatory rollbacks. Opaque actions taken during the fog of the
pandemic will have long-term implications, including an increased risk of social conflict,
imperiling recovery efforts and even increasing the risk of governmental collapse.

COLUMBIA CENTER ON SUSTAINABLE INVESTMENT | 5



EXECUTIVE SUMMARY

Transparency is often seen as a means of improvir®y <Gatekeepers¥hese actors control access to relevant
governance and accountability. But its transformative information and how policy and decision-making

potential can be hindered by vagueness concerning how processes around land investments function.

stransparencyZ is defined and who it is intended to serve. Gatekeepers include host governments, companies
Transparency is too often used interchangeably,and  carrying out land investments, as well as lenders, equity
erroneously,with «disclosure,Z effectively protecting powerful  investors, and other actors in the investment chain.

actors from changes in the status quo. Existing transparency

and governance initiatives also fall short on meeting-, 5 | ENGES EXPERIENCED BY COMMUNITIES AND THEIR
communitiese transparency needs, precisely because sugﬂn_LIES

initiatives focus on other beneficiaries, such as commodity
buyers or international civil society actors. Communities, their allies, and other actors experience a range

. . . of challenges, which diminish land investment transparency.
This report seeks to re-orient conceptions of transparency in

ways that can lead to more transformative impactsn Disclosuregall short Information is Usua”y not disclosed early
particularly for local rights holders,in the governance of land.enough, and some information and documents are never
Reorienting understandings of what land investmenglisclosed. A lack of proactive disclosure puts the burden on
transparency means can also benefit governments(,:ommunities to track down information, eXpOSing them to
companies, and other actors by enabling them to mor@dditional risks and costs. Disclosed information can also be

effectively manage operational risk linked to social conflict antaccurate, used by gatekeepers as part of sinformation wars.Z

community opposition. Communities struggle taaccessinformation. Information,
when disclosed by gatekeepers, often does not reach
THE DEFINITION communities. Instead it can remain inaccessible in faraway

government buildings or online. Gatekeepers, too, are often

"Land investment transparencyZ (LIT) is public disclosure iﬂgccessible for community members, limiting communitiese
relevant land investment-related information, as well as th%bility to obtain key information

ability of people to access, understand, and use that

information. LIT entails an ecosystem of open systems afdore is needed to enable communities tanderstand
processes, in which project-affected community members cafvailable information. Communities often start with a low
participate and influence decisions that will affect them. Thesgnderstanding of their rights and other technical issues, which
elements can support community members in exercising thefidn impair their ability to obtain and understand information
rights, anticipating and avoiding negative impacts, resolvingbout proposed projects. When technical information is

grievances, seeking redress, and driving their own developmefltsclosed, it can remain incomprehensible unless gatekeepers
or others take the time to summarize, translate, and convert it

Governments hav_e a .Iegal duty _to ensure Ignd INVeStMei, 4 form that can be understood by community members.
transparency, which is based in the binding norms of

international human rights law. In addition, companies and=0mmunities face barriers taising information and to
investors have responsibilities to respect human rights, whidbarticipating inopen decision-making processeane limiting

means that they, too, must work proactively to advance thEctor to communitiess use of information is that investment-
components of LIT within their control. related decisions are often made behind closed doors, without

community participation. In addition, the ability of
communities to use information to influence decision-making
is regularly undermined by their lack of leverage. This is linked
This report divides the actors relevant to land investmenb governmentse reluctance to recognize community land
transparency into two groups: rights or their rights to free, prior and informed consent, which
would enable communities to influence or control whether or
not projects take place and on what terms. Communities are
regularly faced with governments that rely on company
information to the detriment of community perspectives, and
with regulators that often neglect their mandates, thus
undermining accountability. Although good faith regulators
and other sreformersZ within government can help to bolster

RELEVANT ACTORS

1. Project-affected communities and the actors who
support them. This group is often sidelined from
investment-related decision-making. It includes all
community members, not only leaders, and allies such
as Indigenous and peasant organizations, civil society
organizations, and paralegals and other experts
supporting communities.

6 I COLUMBIA CENTER ON SUSTAINABLE INVESTMENT
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community participation in decision-making, those€ Civil society organizationgan raise awareness about,
government actors are also frequently undermined by more support communities to use, and advocate for
powerful actors. Less obviously, communities seeking to use gatekeeper acceptance of, such strategies.

information.to influence decisions. may find that ggtekeepgrg;trategy 1: Driving agendas with community-led processes
may somgtlmgs cede to community requests for mformaﬂoguch as autonomous protocols, bylaws or development plans.
and part|C|pathn merely as a strategy to dampen pressure f%ry using such processes to articulate how decisions should be
deeper systemic changes. made concerning their lands, resources, and development,

communities can directly grapple with political barriers to
RECOMMENDATIONS increased transparency.

The big picture Strategy 2: Increasing technical support for communities

Donors, global policy makers, and civil society organizationQ_;c’mmun't,Ies that have access to the support.they negd can
more easily access, understand, and use information to

should: influence decisions and participate in land governance.

€  Conceive of transparency as extending beyond Strategies to secure private sector funding for independent
disclosure, to include community access, support can increase the amount of support available to
comprehension, and use of information in open communities.

decision-making processes and governance systems. i ) .
Strategy 3: Empowering good faith regulatoar€ommunitiese

€  Ground transparency efforts in the needs of ability to access and understand information and influence
communities and other local actors. investment-related decisions can be bolstered when regulators

€ Support or implement transparency efforts that seek t@re empowered and incentivized to faithfully carry out their
navigate, change, or circumvent political barriers. mandates.

€  Strategically support or implement transparency Strategy 4: Implementing multi-stakeholder and
programming when it is needed to complement,or to  Participatory processesWhen appropriate, multi-stakeholder
fill voids created by the blockage of,more dialogues or joint monitoring or fact-finding can create new
transformational frameworks for improving the avenues for communities to obtain relevant information, share
governance and accountability of land investments, ~ their perspectives, and seek to understand and influence
such as human rights, access to justice, and the decision-makers.
protection of legitimate tenure rights. Strategy 5: Factoring community-generated information into

investment-related decisions By generating their own
Concrete strategies information, communities can break gatekeeperse control over

. . . the information upon which decisions are made.
Various strategies can be employed to improve aspects of land

investment transparency, provided they are adapted to thétrategy 6: Initiating domestic mechanisms to increase
local context and do not introduce unacceptable risks foPublic access to information Mechanisms like right-to-
communities. Gatekeepers may resist such strategies. Actofdformation laws and parliamentary-approval processes can
who understand gatekeeper incentiean more effectively: help to increase disclosures and make investment-related
identify appropriate openings for improvement; change thélecision-making more accountable to rights holders and their
political context to remove barriers imposed by gatekeeperéepresentatives.

or circumvent gatekeepers to achieve desired results througtrategy 7: Extending community participation beyond
other actors or means. individual projects to the policy levelCommunities who can

Donors, global policy makers, and civil society organizations ciifluence laws and policies can help systematically improve

contribute to the effective use of each strategy. In broad term&9al requirements for more effective disclosure and
community access, comprehension, and use of information in

€ Donorscan support the effective implementation of open decision-making processes.

these strategies.

€ Global policy makersan underscore when and how
international norms support or even require such
strategies and can incorporate such strategies in their
activities when appropriate.

NOTES
i Risks of increased transparency are discussed at pages 20...21.
ii Gatekeepers incentives are explored at pages 16...19.
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PART ILFRAMING

Farm worker, Mali.
© Shutterstock/Riccardo Mayer.

PART 1

FRAMING

HOW CAN TRANSPARENCY IMPROVE THE GOVERNANCE AND ACCOUNTABILITY
OF LAND INVESTMENTS?

Transparency is often seen as a means to important ends, such as improving
governance and accountability. But its potential to do so can be hindered by
vagueness concerning what transparency means and who it is intended to serve. This
report therefore seeks to re-orient conceptions of transparency in ways that can lead
to more transformative impacts,for local rights holders, and other actors,in the
governance of land.

The problem

Despite the important efforts behind a raft of court cases, campaigns, and other hard-
won commitments for improved land governance, communities continue to be
sidelined in the planning and implementation of land investments. Communities also

8 | COLUMBIA CENTER ON SUSTAINABLE INVESTMENT



TRANSPARENCY FOR WH@RODUNDING LAND INVESTMENT TRANSPARENCY IN THE NEEDS OF LOCAL ACTOF

bear the brunt of poorly designed projects, which can plac&his report doesot advocate for the abandonment of human
their human rights, livelihoods, and, in many cases, lives, at risights, accountability, or protections of communal tenure in
Excluding communities from investment-related decisiondonor and development programming. Instead, it explores
making processes not only produces devastating outcomes folow transparency can complement those programmatic
communities: it can also result in conflict and other challengeocuses where they are likely to be resisted. Transparency is
that are extremely damaging for companies, debt and equitiyest viewed as one piece of a suite of measures needed to
investors, and host governments, among others. ensure accountable and responsive governance of land and

The Covid-19 crisis amplified existing dynamics around Iar{ﬂnd investments. Such measures also include efforts to

investments. It provided an excuse for the fast tracking gp:jsterhthlz emiovr\:err_nent and agency ac:EIocal stak((ajholt(djers,
project approvals to the exclusion of communitiend and to hold misbehaving actors to accodhEmpowered an

intensified criminalization and persecution of rights'nformed communities, recognized and respected human

defender$. Reductions in government monitoring of right_s, and open and accountable decision-making systems
investment§ were followed by opportunistic rollbacks of can in turn improve governance outcomes for all actors.
important legal protection$.Untransparent actions taken Yet transparency is too often used interchangeably,and
during the fog of the pandemic will have long-termerroneously,with sdisclosure.Z This, too, is often due to political
implications, including an increased risk of social corfflictfactors. Transparency initiatives may settle for advancing
imperiling recovery efforts and even increasing the risk disclosure as the slowest common denominatorZ issue to which
governmental collapsé. powerful actors will agree (see Box 2, betd®lch actors can
respond to popular pressure for transparency by disclosing certain
information, but without opening up spaces for communities to
pursue substantive changes to how decisions are rital¢hin

The current state of land investment reveals that powerfulersion of stransparency? is thus advanced, while the underlying
actors like host governments and companies are often NQthallenges around power imbalances and a lack of
sufficiently incentivized to meaningfully include communitiesgccountability remain unaddressed. Deepening understandings
in decisions affecting them. The problem is in part politicabf what land investment transparency means can help unlock
Few actors are willing to cede power. Any attempts to advangg potential for transformative change for investment-affected
transparency must therefore take power seriously. Politicglmmunities. Such change can also benefit governments and

barriers to transparency and power imbalances are alsgompanies who can better avoid or mitigate the considerable
inherently linked to broader structural challenges that shap@osts of community grievances and social conflict.

the governance of land investment, which include conflicting

visions of development, overlaps in mandates and agendas, ) . . .

skills and resource shortages, other failures to implemencf;roundlng transparency in community perspectives

existing laws and policies, and continuing threats to humaRather than assuming that transparency in itself will help
rights and civic space. improve governance or accountability, initiators of
transparency interventions need to ask the question, efor
whom?# When transparency efforts have commodity buyers
Framing certain interventions through the lens of transparen@éee Box 3, below) or international actors (see Box 2, below) as
may help to dismantle the systemic barriers that prevent locghejr intended beneficiaries, their potential for enabling
communities from knowledgably participating in the communities to better access, understand, and use
governance of their lands and resourt@&sansparency is often nformation in open decision-making processes is reduced.
more accepted by powerful actors than other approaches tqhjs can also limit the ability of such efforts to bolster rights
improving governance. For instance, calls for governments apglotections and facilitate sustainable development. This
companies to respect human rights are often sidelined ofeport therefore builds on existing research on the
ignored. Likewise, calls to recognize and protect commun@,lansparency of land-based investm&rand emerging rights
tenure are regularly subject to intense resistance from elitgo|der-focused approach&to further ground conceptions of

actors? or to alternative pushes for land privatizatton transparency in the perspectives of local actors.
Transparency, on the other hand, is often invoked in processes

and interventions when protections for communal land tenure _ o _

and human rights are notably and regretfully excluded,suchRather than assuming that transparency in itself will help

as in trade agreements (see Box 3, below), and aid algprove governance or accountability, initiators of transparency
financing assistance from the Bretton Woods Institutiéns. ~ interventions need to ask the question, «for whom?Z

The relevance of politics and power

So how can transparency help?

COLUMBIA CENTER ON SUSTAINABLE INVESTMENT | 9



PART LFRAMING

Report overview WHAT IS LAND INVESTMENT TRANSPARENCY?

This report draws on desktop research, country research irhe definition: disclosure, access, comprehension, use,
Cameroon and Liberia, and interviews with communities, civéind open processes

society, government, the private sector, and developmerq_and investment transparencyZ (LIT) is public disclosure of

finance |nst|'Fut|0n§ (DFls) f“?m af?””d the W_OHd' InS'ghtﬁelevant land investment-related information, as well as the
drawn from |_nterV|ews are elthgr &gnp_ostgd_ in the text o bilty of people to access, understand, and use that
referenced with endnotes. More information is included undeiFlformation.lﬂ LIT therefore entails an ecosystem of open systems
Methodologypage 37, below. and processes, in which project-affected community members
The report starts by defining land investment transparency (LITgn participate and influence decisions that will affect them.
explaining its links to governmentse obligations, and outlining howhese elements can support community members in exercising
it benefits a range of actors. The report then examines two groupeir rights, anticipating and avoiding negative impacts, resolving
of relevant actors: (1) communities and their civil society alliegrievances, seeking redress for negative impacts suffered or rights
and (2) egatekeepersZ to information and decision-makingolated, and, ultimately, more effectively pursuing their own
processes (such as host governments, companies, and lendexssion of sustainable developmefit.

In the following section, the report unpacks each element of

transparency, namely displosure, as well as information aCCeYSyyernment duties concernin g transparency

comprehension, and use in open processes. To enable a politically

informed understanding of openings for advancing transparenc§governments have a legal duty to ensure land investment
the report then describes the potential incentives that motivatéransparency, which is based in the binding norms of international
gatekeepers. The risks of increased transparency are algman rights la¥® LIT is grounded in various human rights,
investigated. The report then sets out a range of transparendfcluding the freedom to seek and receive informaitidine right
related challenges that communities and their allies experiencl? take part in public affaif$,and the right to an effective
Next, the report proposes various strategies and approaches tHgmedy:* Other human rights that serve as bases for LIT include
hold the prospect of improving or advancing land investmenuman rights to property and resourcésgevelopment?
transparency, before concluding with recommendations fofulture? healthi®a healthy environmeritand food® as well as
donors, global policy-makers, and civil society organizations. the international rights of Indigenous and tribal peogtes.

10 | COLUMBIA CENTER ON SUSTAINABLE INVESTMENT
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THE ELEMENTS OF LAND INVESTMENT TRANSPARENCY

Disclosure

All relevant, accurate information is
shared and made public in a timely
manner.

Communities and other actors can
safely obtain the relevant information.

Communities can access
decision-making processes and
knowledgeably influence them.
More generally governance
systems are open and
democratically responsive.

Info Use &
Open System

Information is in understandable formats,
including being translated to local languages,
adjusted to appropriate levels of complexity, and
calibrated for the local context and culture.
Communities have su icient time to digest
information and can access technical support.

Comprehension

Source: Sam Szoke-Burke and Michael Morgan.

The legal obligations linked to those human rights mean th&aor governments, these outcomes minimize the risks of adverse
governments have duties to proactively advance transparenchegal claims from investors, tarnished national reputations as an
Advancing transparency should thus be seen as a comevestment destination, and the undermining of the
component of government agenciess mandates. Poogovernmentss political legitimacy among its constituents and
government performance on transparency is not, then, simpipstitutional partners. LIT can improve operational outcomes for
unfortunate, but rather a dereliction of legal obligations. Igovernments, as well: it can strengthen intra-governmental
addition, company and investor responsibilities to respectoordination and knowledge sharing, which in turn can enhance
human rights mean that they too must work proactively talecisions, policy making, and performance of public mandates.
advance the components of LIT within their control. LIT can also help governments with environmental stewardship:
for instance, recent research reveals correlations between prior

The business case for transparency consultation requirements and reduced rates of deforest&fion.

While LIT clarifies various obligations and responsibilities for

governments, companies, and other actors,for instance,THE ACTORS: COMMUNITIES, ALLIES, AND GATEKEEPERS
concerning disclosure and participatory decision-making,it This report divides the actors relevant to land investment
can also produce advantageous outcomes for them. Whetmansparency into two groups. The first group is project-affected
communities are informed and participate in decisions agommunities and the actors who support them. This group is
empowered counter-parties, companies can betteroften sidelined from investment-related decision-making, and
understand local perspectives and circumstances and moreommunities left to suffer the negative impacts afterwards. The
effectively manage risks of rights violations, costly localecond, sgatekeepers,Z are the actors that control access to
conflict, and associated project delays and faifddeenders relevant information and how policy and decision-making
and equity investors also benefit from such outcomes, whicprocesses around land investments functiérmhey often
minimize their financial, legal, and reputational risks.

COLUMBIA CENTER ON SUSTAINABLE INVESTMENT | 11



PART ILFRAMING

control the degree to which communities can knowledgablyDther gatekeepers who can have influence over the
participate in decisions, and may actively or inadvertenthadvancement of transparency includeport credit agencies,
restrict opportunities for systemic change. which provide insurance against political and other types of
non-commercial risk, andgupply chain actors including
buyers and traders of commodities produced in land
Communities and their allies investment projectd While not a principal focus of this report,

«Communities affected by land investments#clude formal such actors also have the potential to block or advance LIT.
community representatives such as chiefs and elders, as well

as all other community members, including groups Iik@ve”ap

women, youth, people with disabilities, Indigenous peoples , .
and minority ethnic groups. This includes communities angaCh_ (,)f these groups can occupy the oth'er side qf the comnin
community members who have legitimate tenure rights ove:?peCIfIC _cases. gate.keep.ers need " information, Wh,'le
lands and resources, as well as all community members who§8mm“r_"“es and_ t.he."_ allies control access D EETE
human rights are, or stand to be, affected by land investmemformat'on' Certain individuals may also fall into both groups.
projects. The unique transparency needs of community grougsor host governments, companies, and other gatekeepers,
such as workers linked to land investment projéetsd small- compliance with their respective human rights duties and
scale producers who sell commodities to companies aressponsibilities will also often depend in part on their ability to
outside the scope of this repdcft. access, understand, and use relevant information. Government

Community alliesare those who support project-affected representatives without relevant information are more likely to

communities. Allies may accompany or provide technica_ﬁnake poor decisions_ s Sl Ies§ able to properly_regulate
support to communities from the earliest stages of projecWVGStTkeTt' Cqmpames i) Igck |mportar_|t mforrr:jauon aLe
proposal right through to pursuing justice or redress for right@Ore . ALY |gno_rg R perspectlve_s and togggie
violations and negative impacts. Allies can also include thoé@der-mformed s, S UTEBI(52 1D mutual!y dlsadvanFag'eous
advocating on project-affected communitiese behalf in broade?umome,s' Alt:ough Mo .fchcus O,f e regort, énS'%hts
policy contexts. Allies therefore include: Indigenous anffonceming ft hesfe gctors-h'lnformat.lon neel s,,ar? dt €
peasant organizations; social movements; local, regiona'lr,“pcm""meo their using such information,are also shared.

national, and international civil society organizations; as welCommunities and their allies can also occupy the space of
as paralegals, scientists, and other experts providing techniaghtekeepers, especially regarding information generated by
support to communities. Allies can be distinguished from otheéhe community: see5. Factoring community-generated
data intermediaries whose objectives are not necessariiypformation into investment-related decisjdyedow.

subservient to those of communities, such as journalists and

open data initiatives,although there may often be overlap

between these two groups.

Gatekeepers
The gatekeepers this report focuses on are:

€ Host governmentsincluding public entities and actors at
local, regional or national levels tasked with attracting,
screening, monitoring, and regulating land investments.

€  Companiesd individuals who carry out land investments.

Investment chain actorsincluding lenders to, and
equity investors in, land investments. Such actors are
diverse, ranging from pension funds, investment funds,
and other asset owners, global banks, multilateral and
country DFls, local financial institutions, and impact
investors, among many others.
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Maasai community meeting, Tanzania.
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PART Il

LAND INVESTMENT TRANSPARENCY

FOR COMMUNITIES AND THEIR ALLIES

This section unpacks the key elements of land investment transparency: disclosure,
access, understanding, and use in open systems and processes.

INFORMATION DISCLOSURE

Public disclosure refers to the sharing of information with rights holders and the public
at large. Disclosure should usually be public, rather than only to communities and their
allies, in order to reinforce broader governance and accountability measures, and also
in recognition of the rights of all citizens to informafb@overnmental duties to
disclose come from their international human rights law obligations and often from
domestic laws and constitutions. Companies and investment chain actorse
responsibilities to respect human rights create responsibilities to disclose; companies
may also be required to disclose by host or home government laws and by loan
agreement conditions. Investment chain actors may disclose project-related
information according to their own right to information or disclosure policies.
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For disclosure to have any impact, the information disclosedNFORMATION ACCESS

must be relevant and useful to the intended users of tha1‘"he benefits of information disclosure are dramatically

. e . : _ N _
information:® Such information must also be accurate’reduced if relevant communities cannot easily access that

definitive, and up-to-date, necessitating regular, timel}fnformation. To enable meaningful information access,

updateg. D|§closure ShO,UId_ t_’e proactive, to avoid commun'ltle atekeeperse disclosure strategies should plan for how the
and allies investing significant effort and resources int

) ) formation will reach communitie. This means moving
information requests. beyond posting documents online or including copies in
Communities and their allies may need a diverse set distant administrative buildings. Effective strategies for
documents and types of information in order to protectinformation delivery include meetings, consultations, and
community rights and knowledgably influence decisiondialogue processes with communities, who may need
concerning community lands and resourcBsomprehensive technical assistance in order to know what information to ask
list of information and document types is included in thefor. Enabling anonymous means of obtaining information,
Annex, belowln summary, communities and allies may neeguch as through radio broadcasts, can also increase
a range of information and documents concerning: information access in repressive or polarized settings. Efforts
to ensure access also should be iterative for projects spanning
‘L‘ong periods of time, as documents can easily be lost,
especially if held by a community leader who passes away or
whose formal term endSs.

€ Rights and responsibilitiesf all relevant actors,
relevant decision-making processes, and other element
of legal frameworks.

€ The proposed land investment projecincluding its

purpose, location and timespan, and projected potential

positive and negative impacts (which may be included iANFORMATION COMPREHENSION

impact assessment reports). Communities that access disclosed information also need to
be able to make sense of it. Enabling community

The comparfgr companies) carrying out the project. , ) ) ) X .
comprehension of information entails converting raw data into

Investment chainactors linked to the project. information, adjusting it into an understandable form, and
Buyersof commodities produced by the project and facilitating (and funding) access to other institutional supports
other value chain actors. needed to digest the information, such as technical assistance.

In addition, sufficient time should be allowed for the
community to digest the information, deliberate internally, and
The terms ofents and other transferso be made to the access technical support. A community memberes ability to
community. understand information may depend on translation into local
languages, having complex information summarized, and
adjusting information to cultural and societal contexts.
Challenges such as low literacy levels, a lack of previous
experience with large-scale investment, and low legal

Available avenues fgrievance redress.

€ Regular, timely, and meaningfully disaggregated
disclosure andeporting on company performance and
impacts, once the project begins.

€ What happensfter the project endsincluding who knowledge must also be navigated (for instance, by using
ownership of the land reverts to, how resulting damage audiovisual media) or addressed (for instance, by facilitating
to the land is repaired and remediated, and what independent legal education and empowerment).
happens to any community ebenefitZ sharing

Gatekeepers should often bear the onus for enabling
community comprehension. This includes demystifying both
Communities will usually be especially interested iyata and pathways for participation in decisions and redress.
information about projects or decisions concerning nearbyrechnical documents also require explanation; for instance, a
lands and resourced.The specific information needs of eachzoo_page management plan would need to be summarized
community, and members within it, however, will varyynd converted into a comprehensible form for community

depending on their objectives and the strategies they wish tgembers (while also being disclosed in full for use by the
pursue, as well as other context-specific factors. community and its allies).

arrangements.
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Examples of accessible, user-focused ways for gatekeeper€to The negotiation of any agreements (including
present complex information include: memoranda of understanding that are then used by
companies to obtain finance) and the granting of every

€ Plain language presentations and dialogue. o i
relevant authorization or permit.

€ Plain-language document summaries and annotdtions, . ) . _ _
€ The implementation of the project, including any

€  Visits to other projects that are either run by the resettlement, compensation, and benefit sharing
company or otherwise comparable. processes.

€  Facilitating story sharing from other contexts, such asg¢  The detection of any negative impacts, rights violations,
enabling communities to speak with, or receive video or community grievances.

postcards from, other project-affected communittes. . ) _ i
€ The decision to terminate or wind-down the project.

€ 3D models and before-and-after images of the project;; ) . il of . Wi
likely impacts on the landscape. et community action will often not fit neatly into any one

moment. Communities will have needs for information and for
opportunities to influence decisions throughout the duration
OPEN PROCESSES AND INFORMATION USE of any projects that proceed. Sometimes information use by

A crucial element of transparency is the ability of communitie§ommunities and their allies take place in other, less definable,
with support from their allies, to use information in order tdmoments,Z such as when communities take steps to
influence decisions, hold actors to account, and pursue thelthderstand external demands for their lands and formulate

own vision of development. This element has two parts. Fir@ommunity policies and protocols, or when they collaborate

decision-making and governance systems must be open anWith civil society organizations on alternative, community-

accessible to communities. Second, communities must béfiven models of developmerit.

able to effectively participate in and influence those process&Sommunity members and allies also reported using available
and systems, which entails communities having thenformation to inform and update government regulators and
information, understanding, and, if needed, technical suppotfenders. For example, communities and allies recounted that
to do so. Effective community participation in investmenty regulatory agency would often welcome their efforts to
related decision-making and governance should be facilitateghform it of company breaches of laws. Another civil society
throughout the life cycle of an investment, as part of a selfepresentative recalled discovering that a controversial dam
reinforcing loop of communication, participation in decisions project was financed, through an intermediary, by a DFI. That
and accountability. institution reportedly only found about local anger about the

Critical to enabling effective community participation inProject, which was eventually abandoned, when the
decision-making is timeliness. Communities too often receivé@mmunity brought a complaint under the lenderes
information after important decisions have been made, or ar@ccountability mechanism.

not given enough time to properly digest and respond to

information. Key moments for informed community use of

information vary depending on factors such as applicable legal

frameworks and how the project is financed. Communities

need to be able to access information sufficiently in advance

of such moments to be able to digest the information and

respond accordingly. Some examples of key moments include:

€ The adoption of relevant laws and policies concerning
land investment.

€ The zoning or earmarking of community lands for
external investment.

€ Initial expressions of interest in that land by potential
investors.

€ The undertaking of due diligence, impact assessments,
and other preparatory studies for a proposed project.
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Rice farming in central Madagascar.
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PART Il

GATEKEEPER INCENTIVES

REGARDING TRANSPARENCY

Power affects the potential impact of any effort to improve governance and
accountability. This is particularly true in the context of land investments, where
immense power imbalances exist between communities and their allies, on the one
hand, and gatekeepers on the other. Where political barriers exist, interventions can
seek to:

€ Navigathe existing political context and find openings for advancing LIT;
€ Chandke political context to remove barriers to the advancement of LIT; or

€ Circumventactors creating political barriers to the advancement of LIT and
achieve desired results through other actors or méans.
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This section sets out gatekeeperse likely incentives amdw numbers, and as being dependent on private-sector
disincentives to understand where such barriers may lie. Wharevestments, potentially obscuring questions about land
different gatekeeperse incentives vary or conflict, the mostwnership and food security in the procéskvestment may
powerful actors usually influence, if not control, ultimatebe seen an effective way to drive generation of gross domestic
outcomes. Of course, contexts vary tremendously and are alpmduct, which governments may view as the primary measure
subject to change, making it impossible to universally piof poverty eradicatiof? Foreign investment also offers the
down the incentives of different actdfRelatedly, institutions prospect of increasing a countryss current account balance,
and the individuals within them may have differing incentiveseducing dependence on foreign credit and increasing access
further complicating the calculus. Nonetheless, a generdb foreign currenc§ Such actors may regard disclosure and
understanding of likely motives can help to anticipateinformed community participation in decision-making
gatekeeper reactions to calls for the advancement of LIT anqtocesses as causing unnecessary transaction costs and

to identify especially fruitful avenues for improvement. delayst*they may also dismiss mass resettlements, the over-

exploitation of water and forests, and the human rights

HOST GOVERNMENTS violations that investments often cause as mere externalities
o that do not fundamentally alter the development calcuius.

Actors within government Actors following such approaches are eager to protect

Restrictive attitudes to disclosure and to communityinvestors from undue scrutiny and to portray their country as
participation in decision-making processes are more oftefaving smooth investment approval processes.

attributed to entities that promote and facilitate land-based

investment, including: investment promotion agenciescompetition for power

ministries of agriculture, forestry, and/or renewable energ

ministries of economy and finance; and special economic Zoigterwewees in many countries viewed their heads of state and

authorities, among othef$.Such actorss incentives may alignexecutive as controlling investment allocations. While contexts

with those of the executive and heads of government, Wh\f)aW’ this generg!ly resulted in top-down, opaque degisions, from
may wish to use land investments to demonstrate theiYVh'Ch communities were excludédn Cameroon, for instance,

prowess in catalyzing developméto consolidate political strict executive cqntrol over investment qpprovals re_ndered
control2 or for personal enrichmei. subsequent requirements for congult.atlons and impact
assessment mere afterthoughts, stripping them of any real
Entities focused on environmental and social issues (such ggansformational potentiaf® In Liberia, attempts were made to
ministries and agencies focused on environmental protectionsrode environmental regulatorss influence by referring decisions
justice, and human rights) may view LIT more favorably, ag)ader such regulatorse purview to an inter-ministerial task force

tool to help them carry out their wotk Parliamentarians, composed of institutions with no environmental mandéte.
when acting in good faith and independently from ruling

parties and the executive, may also view LIT as supporting th%ﬁrqules for power between government actors more
role as a check on executive power generally can lead to poor transparency outcomes for many

actors. Some agencies hoard information, forcing other
Local governments may see increased transparency afficials to ask companies for documents such as concession
desirable if they are excluded from decisions concerningpntracts, or to rely on personal connections. Competition
investment. However, local actors with concrete rolegetween public agencies and actors has also produced poor

Conceming investment may instead block the advancement qutcomes for investorg),such as Overlapping concessions
LIT?®in which case national-level officials may be the onegwarded by different agenciés.

insisting on transparency as a means of asserting somGe  act lationshi ith ext | act
. . (]
control> Where power is devolved to the chief level, overnment actorss power relationships with external actors

customary leaders may also eschew transparency, negotiatir(f n glsg .hav.e transpgren(?y |mpact§. Governments may argue
that limiting information disclosure is a means of preserving

privately with investors, even to the exclusion of governfient. . ) > < o F X
strategic advantage during negotiations with incoming
investors’? Governments may also compete with other

Differing conceptions of development countries in attracting investment, which can incentivize races
Despite an international push for sustainabiitypp-down, t0 the bottom concerning governance and transpareficy.
macro-economic conceptions of development still seem tdvlore generally, governments will often face geopolitical
drive many government approaches to investrf@Mational-  Pressure, which can include pressure from other states
level government actors may view development in terms dfterested in seeing certain investments procéed.
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Corruption and patronage companies to become less transparent. Companies may wish

Opaque decision-making processes enable government actofd preserve legal -grey areasZ that_they dq not want restlved.
to procure illicit personal benefits in exchange for approvals 4 te/natively, they may seek to avoid scrutiny of the company-s
favorable treatments Unscrupulous actors with exclusive beneficial ownership, which can expose techniques such as
access to relevant information or decision-making procességan,sfer msprlcmg or the use of shadow compames to o.b'tam
may be incentivized to restrict community access, enab”r:-%ertlflcatlon where the parent company remains uncertified
them to secure illicit personal benefits or establish patron-clie nd unaccountablé?
arrangements designed to accumulate or preserve cofétrol.

Operational and financial risk

COMPANIES Land-based investments face significant risks linked to tenure
and community relations. The grievances of communities who
were excluded or suffered adverse impacts, whose legitimate
Different actors within companies will have different prioritiegenyre rights were ignored, or whose expectations were not
and agendas, as well as varying abilities to achieve thejfifilled, can transform into conflict, costly interruptions to
intentions in practice. For instance, environmental and SOCi%roduction, legal challenges, stranded assets, and termination
specialists will often grasp the need for stable communityr abandonmen#? Community grievances have also led to the
relations but are often not involved in early processes in whiglyocation of host government authorizatiofisnvesting in

key decisions are made. On the other hand, actors that contiglcal engagement processes and two-way communication,
budget allocations and are charged with overall financial an@ptaining free, prior and informed consent (FPIC), and
operational management of projects may be less sensitized stablishing grievance mechanisms have been revealed as
community issues and more reluctant to change the statugycial tools to mitigate the risks of costly community corfiict.
quo.”” A CEQes personal interest in advancing transparency M@#ny industry representatives interviewed concurred,
be crucial to effecting transparency improvements acrosgjthough almost all preferred to speak about information
company operations. In other cases, company approaches ¥haring and dialogue rather than FPIC. One former
communities may vary, depending on each projectss individuglgribusiness representative viewed conflict with a local
manager. Regular staff turnover can also Undermingommunity as .tak[ing] up a lot of energy and oxygen and
companiess ability to systematically improve how they interaghk[ing] away from other aspects of the business,Z echoing

Actors within companies

with communities. evidence from the mining sectér.Meaningful, two-way
communication enables companies to adequately respond to
Legal risk community concerns, while robust grievance mechanisms can

enable communities to channel their frustration through

Legal .reqUIremen.ts are often a pnmary driver Of,companb/roductive, non-adversarial processes, rather than resorting
behavior concerning LITLegal risk (arising from failures toto litigation

comply with legal requirements) can arise from the host

countryes domestic law, from contractual relationshipghterviewees also viewed informed community participation
(including with lenders and insurers), and from companied® decision-making processes as helping companies to
home states. effectively:

Legal risk may fail to motivate company action where there fs  Manage legacy issagsund land ownership. This

a lack of meaningful consequences for company breaches of heélped avoid perpetuating «confusion and resentment,
legal requirements. For instance, one civil society Passed on from generation to generatiéh.Z
representative lamented the lack of °teeth2 of the Internation@l Strengthen Company access to and Contr0| Of |and_

Finance Corporation (IFC)ss disclosure requirements for its Companies who disclose information about their right to
clients’® Likewise, transparency requirements may be ignored  gperate can demonstrate the bounds of their entitlement

or poorly implemented by local, politically connected o |ands, reducing the risk of conflicting land claifns.
companies, which may instead rely on their connections with

powerful government officials to secure authorizati®fheir
political connections may also render them less concerned
about the prospect of prosecution for criminal acts.
Perceptions of legal risk may even incentivize unscrupulous

Stabilize smallholder supp§ompanies may improve
LIT as part of their efforts to encourage collaborative
business relationships and partnerships with small-scale
producers®®
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Reputational risk Financial risk

Some companies care about how they are perceived, botBome lenders and investors perceive informed community
externally (by investors, buyers, regulators, competitors, anghrticipation in decision-making processes as improving
consumers) and internally (by employe®s)They may operational risk management for the project. This is important,
therefore be open to improving their transparency practices tas operational risk for companies translates to financial risk for
avoid having their reputations tarnished by allegations of rightenders (who seek to obtain interest on their loans) and for
violations or negative impacts. Yet reputation can alsequity investors (who seek to maximize the return on their
motivate companies to act more opaquely. Interviewees frormvestment by increasing company value or income). The desire
civil society, a DFI, and an agribusiness acknowledged thaftlenders and investors to avoid project failure and costly delays
companies might view additional transparency as increasingan motivate them to require improved LIT of their investees.
their vulnerability to damaging advocacy campaigns. This hdsigh-profile community conflict has also led to divestment
the potential to cause a vicious cycle, where practices tha@ampaigns, causing financial institutions to lose major
exclude communities from decision-making lead to fallout thainstitutional and individual customef8.In addition, fall out
then discourages company representatives from being moiinked to community opposition has been linked to reduced
transparent in the future. stock prices for publicly listed entiti€dnvestor decisions to
withdraw from projects create administrative and exit costs, and
uncertainty for equity investors wishing to divest if no new buyer
can be found® Finally, lenders and investors may find

Companiess pursuit of profit and desire to save costs can be ug@mselves on the hook to remediate rights violatfns.
to argue both for or against enhancing disclosure and

community participation in decision-making proces&esor i i

instance, a company could refuse to expand its communit?epu'[at'onalI risk

engagement program in the name of cutting costs, but that coulRelated to financial risks, lenders and investors are sensitive
ultimately increase the risk of community conflict that can haveo negative publicity, which can affect perceptions from future
significant financial costéLikewise, companies may access newinvestees and customef®.This can create a general aversion,
markets by complying with certification schemes that themselvethough not always, to irresponsible projects that can explode
require various elements of LIT. Nonetheless, various privateo international media stories and complaints. Many
sector interviewees noted that companies do view LIT asvestors increasingly wish to bolster their reputations for
resource intensive without guaranteeing a projectes success. diligent screening and monitorirtg:

Profit and cost

LENDERS AND EQUITY INVESTORS Industry trends

Actors within lenders and equity investors Certain lenders and investors may also take cues from leading

Like companies, lenders and equity investors comprise acto?§tors on best practice. Here, the lead of DFIs, whose mandates

with varying degrees of sensitization to community issues, aﬁ’a"'”de advancing development, can help sensitize other

varying abilities to ultimately influence the actions of C”en{nve_st_ors_ of _the V‘f’"%‘e N requiring informed community
companies participation in decision-making processes. For example, a

manager from an emerging market financial institution viewed
access to finance from DFIs as a big motivator for their
Legal risk adoption of improved community engagement practices.
Conflict and grievances caused or facilitated by failures to ensusikewise, a representative from an asset manager noted that
informed community participation in decision-making increasePfivate sector investors were often more «fluentZ in issues like
the chances of legal claims and formal grievances being broug#forestation and climate change than in land-related or social
against both companiésand their investor¥. These have led Measures, indicating the need for DFI leadership on
to investors making financial settlements with communitiescommunity-facing issues.
Increased LIT can both head off potential claims and also act as
early warning signals for lenders and investors, enabling them to
take action before grievances escalate to litigation.
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Planting cassava, Asia.
© Shutterstock/PimjanPhoto.

PART IV

WHAT RISKS CAN LAND INVESTMENT

TRANSPARENCY INTRODUCE?

While land investment transparency holds the potential for better governance and
accountability, empowered communities, and the mitigation of social conflict,

increased transparency may also pose certain risks, which should be factored into
interventions and approaches.
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RISKS OF LAND LOSS RISKS TO COMMUNITY MEMBERS

In certain cases, increased information about communitiegnformation requests and participation in decision-making
and their lands may heighten the risks that communities coulgrocesses by communities can also introduce risks to
lose control of those landg? Actors seeking land may be community members, especially in repressive contexts with
attracted to areas where information about land holdings andimited civic space. Community members and allies who seek
titles is easily accessibli®Where formalization of community to access information or advocate for community perspectives
land rights is done incrementally, gatekeepers may alsm be included in decisions may become targets for retaliation
disingenuously claim that lands not yet titled are impliedly thend criminalization. For instance, recent research highlights
sole domain of the government,rather than acknowledging that more than one third of recorded attacks on human rights
that the processes of formally titing community lands are inlefenders in 2020 stemmed from failures to consult, or obtain
progress®In addition, increased knowledge of the value andhe FPIC of, communitié®. This risk illustrates the need to
features of lands held by women and marginalized communitgivoid relying on «decontextualized sbest practi¢ésard to
groups may increase the risk of powerful community elitemstead design and adapt transparency interventions to the
appropriating such lands,whether for themselves or to relevant context.

allocate to investory®

These risks of land loss reinforce the importance of conceiving
of transparency not only as disclosure, but also as including
informed and empowered community participation in
decision-making. The risks also highlight why transparency is
best viewed as a complement to broader reforms and efforts,
such as legal empowerment and the recognition and respect
of legitimate tenure rights.

Harvesting tea, Kenya. © Shutterstock/Jen Watson.
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Tea plantation worker.
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PART V

CHALLENGES EXPERIENCED BY

COMMUNITIES AND THEIR ALLIES

This section sets out various common challenges experienced by communities and
their allies relating to disclosure and information access, comprehension, and use.
Such challenges are often the result of gatekeeper incentives playing out in practice.
These challenges can limit communitiese ability to knowledgably influence decisions
about investments and the governance of their lands and resources, and, ultimately,
to protect their rights and drive their own sustainable development.

DISCLOSURE CHALLENGES
Information is not disclosed early enough

The timing of information sharing remains a significant challenge for enabling informed
community participation in decisions. Communities need information to be disclosed
sufficiently in advance of key moments when decisions will be made in order to digest
that information, convene communally to identify priorities, and prepare to influence
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decisionst® Information asymmetries will usually exist before

disclosure, with gatekeepers controlling to a large degree
whether or not communities are even aware that a project has
been proposed. This asymmetry demonstrates the need for
proactive disclosure, to alert communities of a potential project
and enable them to begin preparations. In addition to examples

of natural justice, or lender access-to-information
policies!!s (Other research has revealed a concerning
trend of companies refusing information requests by civil
society organizations acting on behalf of communities,
which creates additional costs for communities who
have to seek out the information themsel¥&s.

of communities not hearing about a project until buIIdozers€
arrive on their land¥? gatekeepers regularly fail to provide
communities with all relevant information sufficiently inThese measures are not always possible in certain contexts,
advance of key decision-making moments. For example, evéiifluding where civic space is under attack and where
those governments and companies that eventually publislefenders face criminalization and reprisals.

copies of investor-state contracts tend to engage in minimal, if

any, information sharing about the negotiation process beforg)isciosed
the contract is signet®

Directly observing activities or impgactts.

information may be
sinformation warsZ

inaccurate, fueling

When gatekeepers disclose information, there may be doubts as
to its accuracy or completenes8in extreme cases, misleading

In some cases, communities never find out the term@r false information may be shared as part of what one civil society
governing an investment project. For instance, in CamerooffPresentative called an <information warZ One community
communities affected by plantations established in the 196081ember interviewed reported having to pay a government entity
and 70s still have not obtained copies of applicable investofor maps of mining concessions, and receiving maps it believed
state contracts, despite a national law requiring disclosure dhe entity knew were out of date and inaccurate. These challenges
all natural resource investment contraéts Likewise, civil €an further increase the amount of time needed for communities
society interviewees recounted examples where thelP fully understand what is at stake and determine how they can
uncovered that impact assessments had not been conducteB@rticipate in decisions that have not been made.

after spending years requesting such documents.

In addition to breaching community rights to information, ACCESS CHALLENGES

gatekeeper refusals to disclose information can introduce NeYhformation, when disclosed, often remains inaccessible

risks for communities. For instance, communities and allies

may resort to informal and covert avenues to obtainWhere governments or companies do disclose documents and

information!*2 which introduce additional risks of reprisals,Other relg\_/ant information, these_ can remain out of reach for
concerns about accuracy, and challenges for keeping abrea%?mmur_"t'es' In some c_ountngs, for example, forestry
of new developments conventions are often published in hard copy in government
gazettes; these are only accessible in faraway government
buildings, unless unearthed by civil society actors who can
identify which of hundreds of gazette volumes contains the
The above failures by gatekeepers to proactively disdogglgvant document. Commupities and.alli_es interviewed also
information put the burden on communities and their allies tgelied on media reports; online repositories of documents
obtain relevant information before key decisions are madeddministered by governmeriS or other actors? and

This hinders communitiese ability to understand what is a§¢ompany website&} though communities will often require
stake and to influence key decisions. Putting the onus ofXternal support to be able to access such information sources.
communities to seek out information also creates demands in

terms of cost, time, and effort. Strategies employed bpecision-makers are inaccessible

communities and their allies to obtain information that was
not proactively disclosed include:

Some information is never disclosed

A lack of proactive disclosure puts burdens on communities

If communities want to influence relevant decisions, then
access to decision-makers within government, companies, and
€  Making formal information requests to government undgfyestment chain actors is crucial. But communities often face
right to information or freedom of information laWsand  challenges in locating decision-makers. One community
purchasing documents from public agenci&s. representative, for example, said they could only access a
€  Asking companies and other non-governmental companyes local managers, making it harder to develop
information-holders for information, often with referenceWorking relationships with other company representatives who
to community memberss rights to information, principlesMight have the power to improve the companyss community
| 23
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engagement practices. Another community representative saidisclosed information is hard to understand

itwas so d|ﬁ|gult to find governmer_lt deC|5|on-makers_who WeTE ommunities will generally struggle to read and digest technical
adequate_l_y informed about an mfrast_ructure prOJect_ thatdocuments spanning hundreds or thousands of pages. More
pommup|t|es ,COUId not opta|n consistent and. reliable enerally, communities without experience of large-scale
information; this led to confusion about how 'Fhe project yvpul nvestment projects may struggle to grasp the implications of a
gﬁect thm and yvhether or r?ot they were entitled to pamc'pat%roposed project. Community and civil society representatives
in decision-making concerning the project. reported a strong need for technical information to be
The way that a project is financed can also introduce barriessimmarized and made easier to understatfdincoming

to accessing decision-makers in investment chains. Famvestment projects can also increase confusion about
instance, communities can struggle to identify project lendersommunity memberse land rights, as governments may change
and inform them about local challenges when finance isiow land is categorized to facilitate investméfft€ircumstances
opaquely routed through intermediary institutions. can also change,such as authorizations either expiring or being

renewed,without communities being update#f®

*Poverty cannot be eliminated by people

. .~ INFORMATION USE (AND BROADER GOVERNANCE)
who stay in their offices.Z

CHALLENGES

Governments privilege company information over

Source: International Accountability Project (IB&pk to development: A call community information and make poor decisions
for what development could £2015), 81.

» community member

Governments tend to prioritize information provided by
companies to the detriment of information generated by
communitiest?” This is problematic, as data is never neutral,
COMPREHENSION CHALLENGES control and access to data brings with it stremendous political
and ideological powetZ Even map data can be manipulated
by the entity doing the mappirt€f. If companies control what
will be measured, and how, they can influence how information
Communities often do not start with a detailed understandings portrayed and shape narratives in their favor. Poor decisions
of legal issues, which puts them at a disadvantage in claiminge more likely to be made when community information, which
their land and human rightS, and in knOWing what informatiorban Signpost the risk of social Confﬁ@ﬁs ignored_

they are entitled to, how to get it, and how to participate in . , . ) ) .
decision-making. The law is often complex and inaccessiblg.ne civil society mterwewee Iamen.t.ed that |r1f0rmat|or1
Different actorse rights and responsibilities, and investmen?—oneCtEd and prov@ed by communities IS -d|§countedz
related decision-making processes, are derived not only fro,Fhecause of assumpt|o.ns thgt the community will b,e self-
constitutions and laws, but also from contracts, permits, anaﬁterested. That same interviewee expressed frust.ranon that
other documents. Many of these sources are often not public\gmpa}ny consqltants are assumed to act with more
accessible, and communities may struggle to understand ho Jectivity, referring to a case wher_e consul_tants_er[oneou_sly
different sources interact. Confusion relating to overlaps iﬁon_cludgd t_hat_ land was -unogcup|ed a”‘?' infertileZ despite
customary and formal laws can also be exploited by gatekeepe(?Q\”ouS indications of community occupation and use.

to further discourage empowered community action.

Communities often start with a low understanding of their
rights and other legal issues

Regulators often neglect their mandate

. I, %/Iany relevant government regulators, such as national level
« | can hear a chainsaw but how do | know if ites legal?Z "7 . - . .
ministries, often do not maintain regular presences at project sites,

... Community member and therefore rely on information being shared with them by
Source: Project Completion Report - Making the Forest Sector Transpar@@mpanies, rather than robust monitoring and enforcerni&iithis
Global Witness (2013) can result in government agencies acting as «absentee regulators,Z
ones that are often unaware of how projects are proceeding until
local unrest makes headlines. Relying on information produced by
the entity that is being regulated indicates a breakdown of
transparency and accountability. While the impediments to active
... Community member, Kefiya regulation may be framed in terms of resource and personnel
shortages, in practice these are often the result of political ch&ices.

[The land law] gives communities the power
but they donet understandZ
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Good faith regulators are undermined example, community grievances issued through the Office of
&ccountability of the former Overseas Private Investment

information with communities to enable their participation in Corporation (OPIC) led to the suspension of construction of

investment-related decision-making often face pressure anHIeX|cp-sbl(:eerrol deo?r()RgPﬁngk§W|se, alRé)Lgldtabge gn
pushback from more powerful actors. Such actors may be WiIIir%USta',na € maim II (d ] h') grlefvancel € am ah on to
to exert influence to advance the investment at any cost. FGPMMIt to not using land within its formal concession where

instance, one Central African government interviewee recount&® mmunity landholders refused

recommending against approving mining in a particular area and

receiving death threats from a mining company, which wakhformation and participation can be used by gatekeepers
connected to the Prime Minister. In another instance, a formé& dampen pressure for systemic change

h_e ad. of an envuonmental agepcy n West Africa vyas reporte%lh"e open and participatory processes are needed to enable
sidelined after measuring a miness environmental impacts; th%mmunities to obtain and use information, experts have
also described being pressured from a shigher officeZ to 'pl%rned of the risks of viewing participation, especially at the

ballZ a_fter making a find_ing that a high-prqfile agribusines,&roject level, as a *magic eliitBatekeepers may cede to
p_Iantanon violated (_e_nwronmental_ regulations. In _SUCh_demands for increased community participation as part of a
circumstances, _the ability _Of good faith regulators_to f_u|f||| the'§trategy to deflate pressure for deeper institutional changes, such
_mandatgs, Wh'_Ch can m_cl_ude enforcing ot_)llgatlon_s _foras formal recognition of Indigenous territories or alternative,
information sharing and participatory processes, is often “m'te%ommunity-driven development approach¥aParticipatory
processes like consultations may therefore convert communitiese
Communities do not control whether or not a project takes  political demands (for instance, to control their lands and
place development) into less transformational procedural ones (for

Communities are still usually viewed as being subject ti(glstance,. _for disclosure and incllusion in decisions). When
decisions concerning investment, rather than as having righ%)mmunmes are opposed t(,) a project, SUCh_ prgcedures create
to decide whether or not a project can take place and, if so cgﬂrums for, at best, contestation and communication: more often,

what terms. The international rights of Indigenous and tribatr1ey en"’.‘bli;hedﬂéngﬁ.r d0r|r1|n§t|on of commumhes by p%\;:erful
peoples to free, prior and informed consent (FF&E often companies;*and debilitate legitimate community OppositicHt.

still elusive in practice. Likewise, international recognition d#avmg snuffed (,JUt pressure for struc.tu_ral change, governmgnts
the need to respect legitimate tenure rightswhich include can simply multiply project-level participatory processes while
undocumented customary rights to lands and resource ensuring those processes remain disconnected from national

remains, in many cases, an aspiration rather than reality policy debates or formal accountability mechanisf&xclusion
' ' " from the policy level in turn limits the boundaries and scope of

While courts or ombudsmen have recognized communityyhat communities can secure through project-level participatory
rights to FPIC in various contelsmany governments channelsi4 These dynamics reveal the limitations, and even

continue to use public purpose expropriations to make way fo§sks, of focusing on information and project-level participation.
investment, or otherwise award concessions before engaging

communitiest*® Companies and lenders have proven similarl
resistant to FPIC. Even companies that understand t . i
importance of stable community relations tend to prefe|meeung community needs

consultations to FPIE? The IFC has also restrictivelyThe experience of existing initiatives with transparency and
interpreted application of its FPIC standard, applying it in legovernance components show that communitiese
than 2% of its entire portfolig® transparency needs are unlikely to be met unless communities

In rare cases, however, grievance procedures have led & defined as a primary beneficiary of such initiatives.

companies deferring to community rejections of projects FJpitiatives like the Extractive Industries Transparency Initiative
" (EITI) and the EU Forest Law Enforcement, Governance and

Trade (FLEGT) program, both analyzed in detail below, have

[Companies] do not ask for your ideas, led to the release of flurries of data, with the intention of
they just come and inform you.Z animating citizen, civil society, and/or commodity buyer use
of such information. The focus on this broad set of
beneficiaries means that these initiatives often fail to enable
Source: IAP, Back to development: communities to better access, understand, and use

A call for what development could be (2015), 82 . . .. .
information in open decision-making processes and systems.

Government regulators that seek to enable the sharing

xisting initiatives privilege elite perspectives, rarely

» community member
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revenue
over 50
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Small-scale agriculture, Morocco.
© Shuttestock/monticello.

PART VI

RESPONDING TO THE CHALLENGES: STRATEGIES

ADVANCE MORE EFFECTIVE LAND INVESTMENT

This section explores ways to improve disclosure and access, comprehension, and/or
use of information by community members as empowered participants in open
decision-making processes and governance systems.

These strategies and approaches need to be adjusted to,and their appropriateness
will depend on,the local context’® taking into consideration potential risks to
community members and their lands (deart IYabove).

The ideas highlighted will often need to be paired with other important interventions,
such as enhancing community legal literacy and improving access to justice, in order
to empower communities to claim rights, hold others to account, and effect
important changes to relevant governance systéths.

28 | COLUMBIA CENTER ON SUSTAINABLE INVESTMENT



TRANSPARENCY FOR WH@RODUNDING LAND INVESTMENT TRANSPARENCY IN THE NEEDS OF LOCAL ACTOF

Each strategy and approaches potential for impact will be
affected by the likelihood of resistance from gatekeelses, Gatekeeper insights

by the potential to decouple relevant gatekeeperss influence Qyjle governments and companies will usually continue to resist
control from such solution$* Most of the suggested strategiescommunity demands for the right to decide whether or not
and approaches are therefore accompanied with insights intgrojects take place, protocols, bylaws, and development plans
how gatekeepers might respond. may be welcomed to the extent that they help gatekeepers
navigate the complex social conditions of local communities.
1. DRIVING AGENDAS WITH COMMUNITY-LED PROCES=¥e8 if _gatekeepers _resist deferring t_o community decisions
concerning proposed investments, having protocols, bylaws, or
Communities can set the agenda for transparency byeyelopment plans may help open up space to discuss how to
articulating how decisions should be made concerning theifheaningfully feed community insights into ulimate decisions.
lands, resources, and developmépfk.Specific tools for
communities to set agendas include autonomous protoé§ls,

community bylaws® and community-led development
plansies These tools can be used to set clear expectation® INCREASING TECHNICAL SUPPORT FOR COMMUNITIES

regarding information sharing, time and support needed, an¢echnical support,from local allies, civil society, and other
how communities expect to be involved in decision-makingaxperts, is often crucial to enabling communities to access
More broadly, protocols, bylaws and development plans cagnd understand information and to knowledgably influence
articulate community priorities concerning self-determination,qecisions relating to land investments. Types of support often
the management of lands and resources, customary decisiofeeded include legal empowerment, help obtaining early
making processes, and visions for development. information about project$ and support in identifying
lenders, equity investors and insurers linked to proj&cts.
Technical support can also help communities: develop
protocols, bylaws, and development plans; navigate

tgfve strepgiﬂ_f tt('J safy we ha_;/_e thetrlght tohbedcor_ldsultedhm consultations, negotiations, and other processes; and more
IS way, In this time _ramef_| IS not you Who decides who effectively pursue grievances or seek redfé&ss.
is coming to our villages. We decideZ

*f the consultation protocol serves as an instrument to

An important part of community support to help access,
. . ~understand, and use information is the question how such
LSS e e Gt 1 funded. Given the vast rumbers of profc
' 9P . pact ‘azf?ected communities around the world and the limited
resources of philanthropic and aid donors, new forms of
funding are needed to enhance community access to
Community agenda-setting may be needed precisely becausélPport. The private sector can be a supplementary source
communities often are not proactively provided withof funding. For instance, resource companies have directly
information and afforded opportunities to participate in Paid for lawyer$® and anthropologists® to support
decision-making. These transparency shortcomings are oftegPmmunities, and for facilitators and training to help
caused by government reluctance to recognize communitgddress resolve ongoing confli¢t.The RSPOes Principles
rights to control their lands and resources, such as FPIC af@d Criteria also require member companies to ensure that
legitimate tenure rights. Instead, governments restrictFPIC is obtained...with option of resourced access to
information sharing and opportunities for community independent advice’? Yet direct company funding
participation to preserve governmental control over landntroduces the risk of actual or perceived undue influence
allocation. For example, governments may focus consultatiod®/ the company over the community or its support provider.
on the question of compensation, rather than on whether oft *basket fundZ approach, where multiple companies and
not the communities consent to the land being taken. The leg@ther actors pay into an independently-administered facility
status of protocols, bylaws and development plans, and thihat finances community technical assistance, would help
prospects of gatekeepers respecting them, may var{Q increase community access to support while managing
Nonetheless, this proactive step can build pressure féhe risk of undue influencé? By increasing community
community inclusion in investment-related decision-making@ccess to support, a basket fund could help enhance
and strategically position communities for follow-up response§iformation access, comprehension, and use in investment-
where their demands are ignored. related decision-making.

» Indigenous leader from Brazil
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Gatekeeper insights Dialogue processes

Increasing community access to technical support cuts botpjalogues involve having regular meetings among
ways for companies. While companies are wary of facilitatigggkeholders, and may be implemented at the project-,
the entrance of campaigners who bring the prospect of namingndscape-, or national level. Communities can use dialogues
and shaming, some companies regard community tchnicg request and obtain information, share their perspectives
support as crucial fo inform interactions, set realistiGyith gatekeepers, build trust, understand different actorss
expectations, and build cooperative relationships betwee 5" and motivations. Dialogues can also be a vehicle for
communities and companies. communities to use information to influence decisions and
Several resource company representatives saw a basket fupeacefully resolve grievances.

for community technical assistance as a good idea. But th . . . .
o i . . ._Multi-stakeholder dialogues can also bring various challenges.
anticipated challenges in actually securing financia

contributions from companies in the absence of bindin i.alogues may introduce ”eW pgli.tical spaces for commu.nity
requirements, such as loan conditions or performanc I|_tes to occupy, further margmahzmg grassroots perspgctwes.
standards. Governments may also resist such an effort if th'ék'/te communlty members ta§ked with bOt,h representing all
perceive it as threatening their control over the conduct dfommunity members and faithfully reporting back to them
investment®*involving government,in an appropriate way, May instead seek to accumulate personal benefits and
in planning for a basket fund may help to mitigate such risksinfluence. For this reason, dialogues should act in coordination
with community-wide meetings or consultations, rather than
replacing them. In addition, dialogues may replicate existing

power imbalances and be subject to domination by
3. EMPOWERING GOOD FAITH REGULATORS gatekeepers?” Dialogues can also result in frustration if they

Communitiess ability to access and understand information andl® not lead to improved outcome&: An emphasis on
influence decisions can be bolstered by empowering good faifmpowered participation by community representatives,
regulators and other ereformersZ within government. Becaudcluding in deciding on the norms and processes that govern
such actors often face political barriers to carrying out thef€ dialogue, is therefore critical. The presence of impartial
mandates, efforts to empower them must be politically attuned®ctors from civil society and reputable public institutions may
rather than focusing solely on skill development. Lessons frof#s0 help to engender productive, action-oriented dialogéfes.
previous attempts at reforming captured sectors reveal that

good faith actorse influence can be bolstered by linking them

with other credible actors within government and strategic alliesatekeeper insights

beyond government, such as civil society, the private sect@{jle companies are often willing to participate in dialogues, their
religious groups and academia. Such alliances can booghjectives in doing so can deeply affect outcomes. While
regulatorse legitimacy or increase their collective influenceyerformativeZ and controlling approaches are unlikely to lead to
helping to overcome resistance by reluctant gatekee¥ers.  meaningful dialogue and chang®companies participating as

part of a commitment to strong community relations may enable
4. IMPLEMENTING MULTI-STAKEHOLDER AND more transformative outcomes for participating communitfés.

PARTICIPATORY PROCESSES

Multi-stakeholder processes,which involve a combination of _ o o
communities, allies, companies, government, and othedint inspections, monitoring, and fact-finding
actors,can create new avenues for communities to obtainThe co-production of data by communities, allies and

relevant information, share their perspectives, and seek gatekeepers,whether through joint inspections, monitoring
understand and influence decision-makers. While all solutiongr fact-finding relating to community grievances,may help
come with risks for communities, the risks attached to multincrease community access to information and informed
stakeholder processes deserve particularly carefWdommunity participation in decision-making. Joint processes
consideration. Such processes can increase the risk of attacksn correct misleading or inaccurate information, fill evidence
against participating community representatives, who mayyaps, and build trust and shared understandings between
draw attention to themselves when voicing grievances, makingctors202 Crucial to the co-production of data is what happens
demands, or advocating for potential action. to it afterwards: communities must have equal access to the
data they help produce, rather than enabling the sextractionZ
of such data from communitié&:
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Community information can also produce significant
Gatekeeper insights governance outcomes. It can reveal rights violations that are

Joint fact-finding has been financed by individual compa#ies Nt being addressed by the company or known by the
and facilitated by lender-linked grievance mechanigths, government or the companyes investéf<Communities have
indicating some gatekeeper openness. In other instancetherefore responded to government reliance on company data
however, companies have instead resisted community entry Ry calling for processes like environmental and social impact
project areag® One civil society interviewee reported thaiassessments to include consideration of community-
regulators have agreed to joint inspections, but only for smallgenerated informatiori® Community information can also
and less politically connected projects. help to check inaccurate or misleading informattdhand
resolve factual disputes by filling evidence gaps with crucial
local informatior?'®

5. FACTORING COMMUNITY-GENERATED INFORMATION

INTO INVESTMENT-RELATED DECISIONS
« If the company had surveyed even one local person, they

While transparency efforts often focus on information would have known about the importance of the spring
produced by powerful actors, information generation by before they put a waste dump on this spot.Z
communities and their allies has transformative potential,for
communities and land governance more gener&fly.
Communities producing their own information can feed local
perspectives into decision-making and governance processes,
and highlight deliberately under-examined impacts. This can
help communities to break gatekeeperse control over the
information upon which decisions are matie.

» community member

Source: IAP, Back to development: A call for what development could be
(2015), 84.

Community information-generation can take different shapes(,Baltekeeper insights

including: Government representatives are sometimes willing to access
community-generated information and such information may
help justify findings by good faith regulators regarding deficient
€ Monitoring,for illegal activiti%and adverse impacts  participatory processes. Nonetheless, gatekeepers within

of investmentg° government may resist any proposal to require them to
incorporate such information into decisions.

€ Mapping community lands and resources.

€ Community-led human rights impact assessments of
investment projectstt Some companies may already factor in community-generated
) ) information. For instance, one mining company,albeit in a
€  Community-led surveys concerning proposed or curre(itisgiction with strong protections of Indigenous rights,is
investments:'2 contractually bound to take community-generated information
Community information generation can reinforce communityinto consideration for all its dvecisions when considering the
autonomy by increasing gatekeeperse understanding of thgccuracy of impact predictionsZ and when designing mitigation
significance of Indigenous peopless and other communitie§a€asures:®Other companies view community data with more
relationships with lands and ecosyste#iand their ability to - Skepticism: one interviewee with experience working with
manage and monitor landié* Generating data may also help agribusiness and. forestry companies noted that companies
communities to shape narratives around how ecosystems af¢°u!d want to verify mapping done by farmers.
resources should be used, and to advance community-centrigiven their removal from the local context, lenders and investors
approaches to land use. may find community data helpful for due diligence and the
improvement of risk assessme@tsThis may be especially so
given the growing acknowledgement by lenders, noted by a DFI
* [W]e have decided to watch over our lands and forestsenvironmental and social specialist, of a duty to know what is
and to get organised to collect and publish information happening at project site’a!
to tell the world what is going on.Z

» Chairperson of the South Rupununi District Council,
Guyana, 2017

Source: Wagnon, J, «Closing the Gap: Rights-based solutions for tackling
deforestation,Z Forest Peoples Programme (FPP), Feb. 15, 2018.
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6. INITIATING DOMESTIC MECHANISMS TO INCRERigE, communities and allies can directly push for laws and
PUBLIC ACCESS TO INFORMATION policies that operationalize information access (such as
like freedom 0trlrough right to information laws) and.p.ublic participation_
uch as through requirements for participatory processes in
Qe development of impact assessments). Communities and
allies participating in policy and law development can also act
as counterweights to elite influence over policy. They could
Communities have, with and without support from alliestherefore help to build and safeguard the norms underpinning
naVigated their Country's r|ght to information laws to Obtairhn ecosystem of transparency and good governance, rather

information. When visible and accessible to Communityhan S|mp|y being Subject to laws agreed upon by elite actors.
members, such laws can increase community access to

information?2 Certain design elements and approaches Car?econd, communities can use law and policy processes to

bolster the transformative potential of such laws and minimizétr?ngtgﬁ? prc(;tclectpns of commurytz ng?ths to g'_vi or W'thtr)‘olld
risks to community members. For instance, enablinéhe'r and legitimate tenure rights. These rights can bolster

anonymous information requests may help minimize the riskommunity leverage when making demands for information and

of reprisal$?* Further, a right to information framing can h elppartlapfat_mn in mvestme_nt—related dgmsmn-maklng (as discussed
n 1. Driving agendas with community-led proceabese).

Domestic governance mechanisms,
informationZ or right to informationZ laws and parliamentar
approval processes for incoming investment, can help increa
disclosures and make decision-making more account&Ble.

emphasize that information access is a human right, and n
something that gatekeepers should be able to control andhird, transparency entails open governance systemd\(be¢
arbitrarily curtaiP? Vigilance is also needed against overlys land investment transparencgBove). The development of
broad exceptions to disclosure and other attacks on the righaws and policies should therefore be open to the participation
to information in contexts of democratic backsliding orof communities and other rights holders. Community
shrinking civic space. involvement in law and policy processes can also enhance the

Parliamentarians can build pressure for greater publiéesponsweness of governance systems more broadly.

disclosure and more inclusive decision-making aboutn determining how to create openings for community
proposed investment project&® For instance, including participation in policy development, communities and their
parliamentarians as part of decision chains in investmendllies can draw inspiration from the experiences of Indigenous
approval may give them more leverage to push for increasedpresentative bodies and peasantse movemétits-or
public disclosures by the executive. They can also use existexpample, Boliviass experiment with direct parliamentary
parliamentary processes like budget allocation procedures toeepresentation of Indigenous peopl&8while made possible
access information and push for public disclosure. Of coursBy unique political circumstances and subject to challenges in
parliamentarians themselves may not always be a force faractice??° could offer inspiration. Similarly, Cameroones
increased transparency; a captured parliament may actuallyandCam initiative, while still in its early stages, also pursues
increase the risks of poor transparef€y. a model aimed at bridging communities and policy-level
conversations. The initiative, which focuses on reforming
7 EXTENDING COMMUNITY PARTICIPATION BEY&Qﬁle'roonian land governance, encourages the participation
PROJECTS TO THE POLICY LEVEL of national and grassroots CSOs, 'along with In@genous and
womenes groups and representatives from project-affected
The challenges and limitations of project-level participationommunities, in iterative policy conversations. LandCam also
through processes, such as consultations, indicate a need fRicilitates dialogue with parliamentarians, policy makers, and
communities to also influence the systems and norms thahe private sector. Emerging efforts for an Indigenous Voice in
govern investments and accompanying transparenCWystralia are also grappling with ways to require regular
requirements. While the passing of laws can be met by seriogvernment engagement with Indigenous perspectives on law
deficiencies in implementation, it is still an important step wittyng policy developmerfé! While these examples may not yet
wide-ranging ramifications. Enabling community participationaye led to systemic change or new laws, they demonstrate

in the development of laws and policies can strengthepotential modalities for how communities can participate in
disclosure and community access, comprehension and use gblicy development.

information in three ways.
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HOW EACH STRATEGY CAN HELP ADVANCE LAND INVESTMENT TRANSPARENCY

pation to the policy-level

Source: Sam Szoke-Burke.
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Community meeting, Guinea Bissau.
© Shutterstock/TLF Images.

PART VII

CONCLUSION AND RECOMMENDATIONS

The enduring governance and accountability challenges of land investments often
have important links to the poor state of land investment transparency. While a
means to other ends, improved transparency can be as beneficial for communities
as for host governments, companies, and investment chain actors. This report calls
on donors, global policy makers, and CSOs to conceive of transparency not simply
as disclosure of relevant information, but as also including community access,
comprehension, and use of that information in open decision-making processes and
governance systems. Such actors must also design, and situate, transparency efforts
as complements to more transformative governance frameworks, such as human
rights, access to justice, and the protection of legitimate tenure rights.

Set out below are recommendations, organized according to each of the seven strategies
proposed in this report for advancing more effective land investment transparency.
Other more general recommendations follow. In addition to serving as concrete steps
for action, these recommendations are intended to contain seeds for the development
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of additional insights and approaches to improve disclosure anground land investment transparency efforts in the needs of the
to enhance communitiese abilities to access, understand, and usemmunities who so often bear the negative effects of land
information. In doing so, these recommendations can help tmvestments developed without their meaningful involvement.

TABLE 1:
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METHODO LOGY sector and DFI interviewees included current and former

environmental and social experts, sustainability managers, as

well as representatives focusing on external relations, global
This report forms part of a portfolio of research conducted bgffairs, loans and finance, and responsible investment
CCSI on a demand-driven approach to the transparency of lagtewardship; their interviews drew on experiences with land,
investments, focusing on the transparency needs of projedtesource, or infrastructure projects in Canada, Ghana, Guinea,
affected communities and host governments. It is based on 3&0s, Liberia, Malawi, Mali, Mauritania, Mongolia, Nigeria, Sierra
semi-structured interviews and 12 unstructured interviews angeone, and South Africa.

extensive desktop research, including a focus on literatu@csles broader research portfolio on land investment

produced by, or heavily focused on the perspectives of, projegfansparency benefitted from regular advice and dialogue with
affected communities and their local allies. The report alsg, expert advisory group that included:

draws from country-specific field and desktop research on land ) )

investment transparency in Cameroon and Liberia. In additich Joan Carling Co-Convener of the Indigenous Peoples
to land investments, it draws from experiences in other sectors, Major Group for the SDGs and of the Right Energy
such as infrastructure and the extractive industries. Partnership

Interviews were conducted with representatives from projec€ Nsama Nsemiwe Chikolwa.and Policy Coordinator for
affected communities in Cameroon, Guyana, Kenya, and e African Union
Liberia, and civil society actors supporting communities i€ Lorenzo CotulaPrincipal Researcher on Law and

Argentina, Colombia, Cameroon, the Democratic Republic of Sustainable Development at the International Institute
the Congo, Ghana, India, Liberia, Mexico, Nepal, Haiti, Sierra for Environment and Development

!_eong, and_Tanzanla. .H.OSt gove_rqmgnt represgntatlv%s Erin Kitchell Director of Global Programs at Namati
interviewed included officials at ministries of agriculture,
environment, and land, as well as investment promotiof Megan MacinnesScottish Land Commissioner and
agencies and a special economic zone, and current and former former Land Advisor at Global Witness

members of parliament. These government representatives \yin Min Senior Programme Associate for Tourism, ICT,

came from Cameroon, one other Central African country, gng Regulatory at the Myanmar Centre for Responsible
Ethiopia, Indonesia, Liberia, Senegal, and Sierra Leone. Private g|;siness
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ANNEX: WHAT
INFORMATION
IS NEEDED?
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This annex lists known types of information that communities and their allies may need
in the context of land-based investmétfitlt is organized temporally according to the
potential life cycle of such investments, though there will be overlap between these
stages. All such information should also be made available in language and formats that
are comprehensible to communities, including non-technical summaries of documents,
as discussed in Information comprehension, above.
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*Rather than assuming that transparency in itself will help
improve governance or accountability, we must ask the
guestion, for whom?Z Drawing on research in Cameroon,
Liberia, and from around the globe, this report calls on donors,
global policy makers, and civil society organizations to ground
transparency efforts in the perspectives of local actors.

This means conceiving of transparency not simply as disclosure
of relevant information, but as also including community
access, comprehension, and use of that information in open
decision-making processes and governance systemsZ
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