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Abstract	
The	United	Nations	 Commission	 on	 International	 Trade	 Law	 (UNCITRAL)	 has	 put	
the	 idea	 of	 an	 Advisory	 Centre	 on	 International	 Investment	 Law	 (ACIIL)	 on	 its	
agenda.	 The	 Centre	 is	 meant	 to	 help	 under-resourced	 developing	 countries	 in	
international	investment	disputes.	This	paper	begins	with	a	brief	review	of	the	rise	
of	 such	 disputes	 and	 their	 costs,	 and	 outlines	 the	 principal	 characteristics	 of	 the	
Advisory	Centre	on	WTO	Law,	 as	 a	precedent	 for	 an	ACIIL.	 It	 then	 focuses	on	 the	
possible	 key	 features	 of	 an	 ACIIL,	 namely	 the	 potential	 beneficiaries,	 the	 possible	
range	of	services	it	could	provide,	its	governance,	and	its	financing.	The	paper	ends	
with	 a	 proposal	 for	 the	 way	 forward.	
																																																								
∗	 Karl	 P.	 Sauvant	 (karlsauvant@gmail.com)	 is	 Resident	 Senior	 Fellow	 at	 the	 Columbia	 Center	 on	
Sustainable	 Investment,	a	 joint	Center	of	Columbia	Law	School	and	 the	Earth	 Institute	at	Columbia	
University.	 I	 am	 grateful	 to	 Nicolas	 Angelet,	 Meg	 Kinnear,	 Niall	 Meagher,	 Luke	 Nottage,	 Federico	
Ortino,	 Jan	Yves	Remy,	Gätan	Verhoosel,	Damon	Vis-Dunbar,	Kanawan	Waitayagitgumjon,	 and	Lou	
Wells	 for	 their	 helpful	 comments	 on	 an	 earlier	 draft	 of	 this	 paper,	 and	 Evan	 Gabor	 and	 Yardenne	
Kagan		for	excellent	research	assistance.	
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Introduction:	 the	 importance	 of	 an	 adequate	 dispute-settlement	 process	 for	
the	international	investment	regime	

The	 international	 investment	 law	 and	 policy	 regime	 is	 one	 of	 the	 strongest	
international	 regimes	 in	 existence.	 It	 derives	 its	 strength	 from	 the	 facts	 that	
international	investors	can	directly	bring	claims	against	allegedly	offending	States	if	
they	 consider	 that	 their	 rights	 have	 been	 violated	 and	 that	 this	 investor-State	
dispute-settlement	(ISDS)	regime—arbitration	by	ad	hoc	tribunals—settles	disputes	
in	 a	 manner	 that	 can	 be	 (and	 typically	 are)	 enforced.	 This	 dispute-settlement	
mechanism	is	at	 the	heart	of	 the	 international	 investment	regime	and	therefore	of	
great	relevance	for	both	States	and	investors.	
	
Yet,	 this	dispute-settlement	mechanism	has	 come	under	 considerable	 criticism,	 as	
recognized	in	UNCITRAL’s	Working	Group	III	on	“Investor-State	Dispute	Settlement	
Reform”.1	Many	 of	 these	 criticisms	 are	 reflected	 in	 the	Working	 Group’s	 reports2	
(and,	hence	do	not	need	to	be	repeated	here).	They	are	at	the	basis	of	the	Working	
Group’s	efforts	to	improve	the	regime’s	dispute-settlement	mechanism.	
	
Improvement	is	all	the	more	important	as	the	number	of	investor-State	disputes	is	
rising,3	and	 there	 is	 considerable	potential	 for	more	disputes.	By	 the	 end	of	2018,	
942	known	treaty-based	ISDS	cases	had	been	reported,	 involving	117	countries	as	
respondents.4	Some	two-thirds	of	the	cases	had	developing	countries	or	economies	
in	transition	as	respondents,5	and	the	great	majority	arose	only	since	the	year	2000.	
Moreover,	ISDS	proceedings	can	also	be	initiated	on	the	basis	of	state	contracts,	as	
well	as	investment	laws	adopted	by	national	legislatures,	under	dispute-settlement	
provisions	 contained	 in	 them.	 Contract-based	 ISDS	 cases	 numbered	 127	 in	 ICSID	
alone	 by	 the	 end	 of	 2018,6	and	 those	 based	 on	 investment	 laws	 of	 host	 countries	
numbered	687—virtually	all	of	them	involving	developing	countries	or	economies	in	
transition.	This	brought	the	overall	 total	of	 ISDS	cases	easily	to	well	over	1,100	by	
the	end	of	2018.8		
	
In	addition,	the	average	number	of	disputes	has	been	growing	over	the	years.	Newly	
initiated	 treaty-based	 investment	 arbitrations	 averaged	 8	 per	 year	 during	 1996-
1998,	rose	more	than	fourfold	to	36	per	year	during	2006-2008	and	doubled	further	
to	 74	 per	 year	 during	 2016-2018.9	During	 the	 same	 time	 periods,	 the	 annual	
number	 of	 new	 contract-based	 cases	 at	 ICSID	 alone	 averaged	 3,	 6	 and	 6,	
respectively.10		
	
It	 is	 quite	 likely	 that	 the	 number	 of	 disputes	 will	 grow	 further,	 as	 international	
investors	 discover	 and	 have	 recourse	 to	 the	 ISDS	mechanism,	 facilitated	 perhaps	
(among	other	things),	by	third-party	funders.11	In	fact,	 the	potential	 for	disputes	is	
considerable,	considering	(1)	the	growth	of	inward	FDI	(with	its	stock	amounting,	at	
the	 end	 of	 2018,	 to	 US$32	 trillion12);	 (2)	 the	 number	 of	 international	 investors	
controlling	assets	abroad	(which	is	substantially	over	100,000),	the	number	of	their	
foreign	 affiliates	 (which	 is	 substantially	 over	 one	 million)	 and	 the	 number	 of	
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investors13	in	such	affiliates	(all	of	which,	depending	on	the	applicable	international	
investment	 agreement	 (IIA),	may	have	 a	 right	 to	 initiate	 arbitration	proceedings);	
(3)	 the	 number	 of	 State	 contracts	 and	 national	 investment	 laws	 granting	
international	dispute-settlement	recourse;	and	(4)	the	embeddedness	of	FDI	in	host	
countries,	 involving,	 as	 it	 does,	 a	 wide	 range	 of	 interactions	 relating	 to	 the	
production	 process	 over	 the	 entire	 life-cycle	 of	 a	 project	 and,	 more	 broadly,	 the	
relationship	between	 foreign	affiliates	 and	host	 country	 governments.	Add	 to	 that	
(5)	the	number	of	IIAs;	(6)	their	proclivity	towards	broad	definitions	of	“investors”	
and	 “investments”;	 (7)	 their	 open-ended	 formulation	 of	 investor	 protections,	
especially	 in	 old	 treaties;	 (8)	 the	 often	 imprecise	 drafting	 of	 (especially	 older)	
treaties,	 inflexible	 State	 contracts,	 as	well	 as	national	 laws	 that	may	be	 in	 conflict	
with	international	obligations;	and	(9)	the	fact	that	violations	of	investor	rights	can	
take	 place	 by	 different	 branches	 of	 governments	 and	 specialized	 agencies,	 and	 at	
any	administrative	level	(i.e.,	not	only	the	national	level),	including	out	of	ignorance	
of	existing	obligations,	increasing	in	this	manner	the	possibilities	of	actions	that	can	
give	 rise	 to	 disagreements.	 Finally,	 (10)	 changing	 natural	 resource	 prices	 can	
become	 a	 source	 of	 conflict,	 in	 the	 absence	 of	 contract	 clauses	 that	 allow	 for	
adjustments	 in	 light	 of	 changed	 circumstances,	 in	 particular	 (11)	 when	 new	
governments	come	to	power.		

The	 potential	 for	 conflicts	 of	 all	 kinds	 between	 host	 States	 and	 international	
investors	is	therefore	considerable,	as	are	the	potential	liabilities.	And,	whatever	the	
cause,	 it	 is	virtually	unavoidable	 that,	as	 in	every	relationship,	disputes	arise	 from	
time	to	time	between	host	States	and	international	investors.	A	dispute-settlement	
regime	is	needed	to	settle	them,	especially	if	investors	do	not	trust	local	courts,	and	
governments	 of	 host	 States	 do	 not	 want	 to	 use—or	 cannot	 use—the	 courts	 of	
investors’	home	countries.		

Moreover,	 international	 investment	 disputes	 are	 costly.14	According	 to	 one	 study,	
average	party	costs	per	case	between	2013	and	end-May	2017	were	US$7.4	million	
for	 claimants	 and	US$5.2	million	 for	 respondents,	with	 an	 upward	 trend;	 average	
tribunal	 costs	 were	 US$1.1	 million	 per	 case.15	During	 the	 same	 time	 period,	 the	
average	 amount	 of	 damages	 claimed 16 	amounted	 to	 US$1.1	 billion	 per	 case	
(excluding	 larger	 cases,	 it	 came	 to	 US$196	 million),	 also	 on	 an	 upward	 trend;	
however, the	 average	 amount	 awarded17	to	 successful	 claimants	was	 considerably	
less,	US$171	million	per	case,	again	on	an	upward	trend.18	As	these	numbers	imply,	
though	there	are	many	cases	in	which	the	costs	are	much	lower,	there	remain	many	
in	 which	 the	 costs	 are	 much	 higher,	 reaching	 into	 the	 billions	 of	 dollars	 and	
accounting	 for	 substantial	 shares	 of	 foreign	 exchange.	 While	 different	 authors	
report	different	cost	 figures	 (and	use	different	methodologies,	e.	g.,	 report	median	
costs),19	the	main	 features	 are	 clear:	 costs	 are	 high	 and	 rising.	 To	 these	 financial	
costs,	one	has	to	add	the	potential	reputational	costs	suffered	by	host	countries	and	
the	potential	loss	of	FDI	inflows.20		
	
Given	 the	centrality	and	potency	of	 the	 regime’s	dispute-settlement	mechanism,	 it	
needs	 to	be	beyond	reproach.	This	 is	one	of	 the	reasons	why	States	are	reviewing	
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their	 substantive	 obligations	 in	 IIAs,	why	many	 States	 are	 drafting	 revised	model	
treaties	 and	 why	 UNCITRAL’s	 Working	 Group	 III	 is	 discussing	 how	 the	 dispute-
settlement	 mechanism	 can	 be	 improved.	 In	 doing	 so,	 it	 focuses	 on	 procedural	
improvements,	as	reflected	in	the	Working	Group’s	reports.21	
	
One	 important	 aspect,	 however,	 is	 only	beginning	 to	 get	 attention	 in	 the	Working	
Group’s	 discussions,	 and	 it	 is	 central	 to	 the	 legitimacy	 of	 the	 regime’s	 dispute-
settlement	mechanism:	 the	 fact	 that	 many	 developing	 countries	 have	 neither	 the	
experienced	personnel	nor	the	financial	resources	to	defend	themselves	adequately	
in	international	arbitral	proceedings	and	prepare	themselves	properly	in	the	crucial	
phase	 immediately	ahead	of	such	proceedings.	This	 limits,	de	 facto,	 their	ability	 to	
have	 access	 to	 justice	 on	 the	 basis	 of	 equality	 of	 arms.22	It	 is	 a	 regime	 flaw	 that	
requires	 attention	 not	 only	 because	 of	 its	 bearing	 on	 the	 credibility—and	 hence	
legitimacy—of	the	investment	regime,	but	also	because	of	the	often	costly	dispute-
settlement	 process,	 its	 outcome	 in	 terms	 of	 awards,	 and	 its	 potentially	 negative	
reputational	implications	for	the	respondents	as	investment	locations.	
	
It	 is	 therefore	 laudable	 that	 UNCITRAL’s	 Working	 Group	 III—in	 response	 to	 the	
suggestion	 of	 several	 member	 States23—has	 put	 the	 issues	 of	 de	 facto	 access	 to	
justice	 and	 creating	 a	 level	 playing	 field	 in	 regard	 to	 international	 investment-
dispute	settlement	on	its	agenda,	under	the	title	“Advisory	Centre	on	International	
Investment	Law”.24	The	 following	discussion	addresses	a	number	of	 issues	 related	
to	the	establishment	of	such	a	Centre,	beginning	with	a	brief	description	of	a	similar	
institution	in	the	trade	area.	

A.	The	precedent:	the	Advisory	Centre	on	WTO	Law	

Efforts	 to	 establish	an	Advisory	Centre	on	 International	 Investment	Law	 (ACIIL)25	
can	 learn	 from	 the	 successful	 approach	 pursued	 in	 another	 field,	 namely	 the	
international	 trade	 area,	 when	 interested	 governments	 created	 the	 independent	
Advisory	Centre	on	WTO	Law	(ACWL)	as	an	intergovernmental	organization.		

The	ACWL	was	established	in	2001.26	As	of	July	2019,	80	countries	were	entitled	to	
its	services.27	Its	establishment	reflected	the	fact	that,	after	the	creation	of	the	WTO	
in	1995,	the	number	and	complexity	of	WTO	disputes	had	risen	considerably.	Even	
today,	“[w]hile	most	developed	countries	have	‘in-house’	legal	expertise	that	enable	
them	to	understand	WTO	law	and	to	participate	fully	in	the	WTO	legal	system,	most	
developing	countries	and	LDCs	[least	developed	countries]	do	not.”28	Together	with	
financial	and	institutional	constraints,	this	situation	made	it	difficult	for	developing	
countries	 to	 use	 the	WTO’s	 dispute-settlement	mechanism	 effectively.	 The	 ACWL	
was	 therefore	 created	 “to	 provide	 these	 countries	 with	 this	 legal	 capacity	 and	 to	
help	them	to	understand	fully	their	rights	and	obligations	under	WTO	law.”29		

Accordingly,	the	ACWL	provides	a	range	of	important	services	to	its	beneficiaries:	all	
developing	 countries	 that	 have	 become	 members	 of	 the	 Centre	 and	 have	
contributed	to	its	Endowment	Fund.	In	addition,	LDCs	are	automatically	entitled	to	
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the	 Centre’s	 services,	 without	 having	 to	 become	 ACWL	 members	 or	 having	 to	
contribute	to	its	Endowment	Fund,	as	long	as	they	are	WTO	members	or	are	in	the	
process	 of	 becoming	 members.30 	(Developed	 countries	 are	 not	 entitled	 to	 the	
Centre’s	services.)	

The	services	that	the	ACWL	provides	are	(1)	giving	free	advice,	in	the	form	of	legal	
opinions,	 to	 governments	 on	 all	 procedural	 and	 substantive	 issues	 arising	 under	
WTO	law;	(2)	assisting	countries	(for	modest	fees,	but	free-of-charge	for	LDCs)	in	all	
stages	of	the	WTO’s	regular	panel	and	Appellate	Body	proceedings	as	complainants,	
respondents	 and	 third	 parties,	 beginning	 with	 the	 initial	 assessment	 and	
preparation	of	cases	and	including	advocacy	at	panel	meetings	(including	answering	
questions	from	panels	and	parties	at	the	meetings),	to	drafting	notices	of	appeal	and	
advocacy	 during	 Appellate	 Body	 hearings;	 (3)	 supporting	 alternative	 dispute-
settlement	proceedings;	and	(4)	holding	 trainings	on	WTO	law	and	procedures,	as	
well	 as	 arranging	 secondments	 for	 government	 lawyers	 at	 the	 Centre.31	In	 2018	
alone,	 the	ACWL	prepared	237	 legal	opinions,	 assisted	developing	 countries	 in	17	
disputes	 (including	 five	 new	 ones),	 awarded	 training	 certificates	 to	 39	 delegates,	
and	undertook	various	ad	hoc	trainings.32	

As	to	governance,	the	ACWL	is	independent	from	the	WTO.	Its	General	Assembly—
consisting	 of	 representatives	 of	 the	 (in	 2019)	 47	 members	 of	 the	 ACWL	 (36	
developing	countries;	11	developed	countries,	plus	one	associate	developed	country	
member33)	and	the	44	LDCs	entitled	to	the	Centre’s	services—oversees	the	Centre’s	
functioning,	monitors	its	finances	and	adopts	the	annual	budget.34	The	Management	
Board—consisting	of	six	persons	from	developed	and	developing	countries,	serving	
in	their	personal	capacity—decides	on	matters	related	to	the	efficient	and	effective	
operation	 of	 the	ACWL	 and	 oversees	 the	management	 of	 the	ACWL’s	 Endowment	
Fund;	 it	 reports	 to	 the	 General	 Assembly.	 Finally,	 an	 Executive	 Director	 and	 two	
Deputy	Directors	manage	the	ACWL’s	day-to-day	operations;	the	Executive	Director	
is	also	an	ex	officio	member	of	the	Management	Board.35		

The	 ACWL	 is	 financed	 from	 the	 revenues	 of	 an	 Endowment	 Fund	 established	
through	 contributions	 from	 developed	 and	 developing	 country	 members;	 fees	
generated	 by	 supporting	 dispute-settlement	 proceedings;	 and	 voluntary	
contributions	 from	 members.36	More	 specifically,	 the	 one-time	 contributions	 of	
newly	acceding	developing	countries	are	determined	on	the	basis	of	 their	share	of	
world	 trade	 and	 per	 capita	 income,	 classified	 in	 three	 membership	 categories:	
Category	 A:	 CHF486,000;	 Category	 B:	 CHF162,000;	 and	 Category	 C:	 CHF81,000.37	
There	 is	 no	 fixed	 membership	 amount	 for	 developed	 countries;	 a	 financial	
contribution	 is	 agreed	with	 the	ACWL’s	General	Assembly	upon	 ratification	of	 the	
ACWL	 Agreement.	 Developed	 countries	 also	 contribute	 the	 bulk	 of	 voluntary	
contributions.	As	already	mentioned,	LDCs	that	are	members	of	the	WTO	(or	are	in	
the	 process	 of	 acceding	 to	 the	 organization)	 are	 entitled	 to	 the	 Centre’s	 services	
without	 having	 to	 become	members	 of	 the	 ACWL.	 The	 ACWT’s	 proposed	 regular	
budget	for	2019	is	CHF4,665,000.38	
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There	is	general	agreement	that	the	ACWL	has	done	a	good	job39	and	in	this	manner	
has	 contributed	 to	 the	 legitimacy	of	 the	 international	 trading	 system.	The	 reasons	
include	 that	 it	 has	 had	 excellent	 leadership	 and	 dedicated	 staff;	 that	 its	 staff	 is	
respected	 and	 trusted	 by	 parties	 seeking	 the	 Centre’s	 assistance,	 helping	 staff	 to	
establish	an	open	and	deep	relationship	with	beneficiaries;	and	that	it	can	act	as	an	
honest	broker,	including	by	advising	governments	when	to	seek	a	compromise.	

B.		An	Advisory	Centre	on	International	Investment	Law	

Any	 effort	 to	 establish	 an	 Advisory	 Centre	 on	 International	 Investment	 Law	 can	
learn	from	the	arrangements	and	experience	of	the	Advisory	Centre	on	WTO	Law.40	
Thus,	 interested	 governments	 could	 establish	 an	 ACIIL	 as	 an	 independent	
intergovernmental	organization	to	deal	with	international	investment	disputes,	with	
its	membership	being	open	to	all	countries.		
	
Naturally,	making	such	a	Centre	operational	requires	addressing	a	number	of	issues.	
Some	of	these	are	outlined	next.41			

1.	Beneficiaries		

To	begin	with—and	using	 as	 the	principal	 criterion	 that	 respondent	 governments	
should	 be	 under-resourced—the	 beneficiaries	 could	 only	 be	 developing	 countries	
and	economies	in	transition	that	are	members	of	the	ACIIL,	with,	on	the	one	hand,	
taking	 into	 account	 level	 of	 income,	 and,	 on	 the	 other	 hand,	 granting	 special	
conditions	 to	 LDCs.42	Many	 of	 these	 countries	 do	 not	 have	 the	 top-level	 in-house	
human	 capacity	 to	 deal	 effectively	 with	 highly	 complex	 issues	 of	 international	
investment	 law,	and	many	have	great	difficulties	allocating	 the	 financial	 resources	
required	 to	 hire	 international	 law	 firms	 to	 help	 in	 their	 defense.	 (A	 number	 of	
developed	countries,	too,	do	not	have	the	in-house	human	capacity	required	to	deal	
with	 the	 entire	 range	 of	 issues	 related	 to	 investment	 disputes.	 Switzerland,	 for	
example,	seeks	external	support	to	defend	itself	in	ISDS	cases,	but	it	has	the	financial	
means	to	hire	outside	lawyers	to	deal	with	cases	if	and	when	they	arise.)	
	
Moreover,	 if	States	 face	(or	are	 likely	 to	 face)	disputes	only	 from	time	to	 time,	 the	
opportunity	 costs	 of	 building	 up	 highly	 competent43	in-house	 capacity	 (and	 the	
possibility	 that	 competent	 staff	 may	 be	 rotated	 within	 the	 government,	 or	 hired	
away	by	international	 law	firms)	may	not	be	attractive.	At	the	same	time,	 it	would	
be	desirable	for	government	lawyers	to	be	part	of	any	defense	teams	and	to	develop	
the	capacity	to	prevent	and	resolve	disputes	at	the	national	level	(see	below).	

2.	Services	

Ideally,	 an	 ACIIL	 would	 assist	 requesting	 governments	 in	 the	 entire	 range	 of	
challenges	related	to	the	international	investment	law	and	policy	regime	in	general	
and	sources	of	conflicts	in	particular.	Most	notably,	such	assistance	could	be	geared	
towards	(1)	seeking	to	avoid	that	conflicts	arise	in	the	first	place,	including	through	



	 6	

help	 in	 the	 drafting	 of	 IIAs,	 State	 contracts	 and	 national	 investment	 laws	 in	 a	
manner	 that	 helps	 to	 avoid	 conflicts	 between	 international	 investors	 and	 host	
States;	 (2)	 the	management	 of	 conflicts	 between	 international	 investors	 and	 host	
country	 governments	 at	 the	 national	 level	 so	 that,	 if	 and	 when	 conflicts	 arise	
(including	at	 the	sub-national	 level),	 these	do	not	reach	the	 international	 level	but	
rather	 are	 resolved	 locally;	 and	 (3)	 the	 handling	 of	 disputes	 reaching	 the	
international	level	so	that	they	are	managed	properly	when	they	reach	that	level.		

	
There	 is	 no	 doubt	 that	 a	 number	 of	 countries	 would	 benefit	 from	 technical	
assistance	 in	 regard	 to	 this	 entire	 range	of	 challenges.	 Ideally,	 therefore,	 an	ACIIL	
could	become	a	one-stop	shop,	so	to	speak,	and	provide	comprehensive	assistance	
to	under-resourced	governments.	However,	at	 least	 two	considerations	need	to	be	
kept	in	mind	when	discussing	the	possible	scope	of	activities	of	an	ACIIL,	namely	the	
desirability	 to	 avoid	duplicating	 the	work	of	 other	 organizations	 and,	 at	 the	 same	
time,	 keep	 funding	 needs	 down.	 Therefore,	 and	 before	 turning	 to	 the	 services	 an	
ACIIL	could	provide,	a	brief	review	of	the	assistance	already	available	to	developing	
countries	is	in	order.44	

a.	Conflict	avoidance	

The	 imprecise	 drafting	 of	 IIAs,	 State	 contracts	 and	 national	 laws	 and	 their	
insufficient	 implementation	 can	 be	 important	 reasons	 for	 conflicts	 between	
international	investors	and	host	States	that	eventually	become	ISDS	cases	and	result	
in	high	costs	for	respondents.	Addressing	this	issue	is	therefore	important.	In	fact,	a	
number	of	organizations	offer	technical	assistance	in	this	respect	(ranging	from	the	
training	 of	 government	 officials	 to	 making	 ad	 hoc	 advisory	 services	 available	 to	
requesting	countries),	often	based	on	research.		

	
Regarding	 the	drafting	of	 IIAs	 and	 issues	 surrounding	 these	agreements,	UNCTAD	
has	 a	 long-standing	 programme	 to	 provide	 training	 on	 the	 negotiation	 of	 such	
treaties,	 based	 on	 extensive	 and	 in-depth	 research	 and	 the	monitoring	 of	 trends;	
informed	by	intergovernmental	deliberations	in	its	Investment	Commission	and	its	
“Reform	 Package	 for	 the	 International	 Investment	 Regime”;45	and,	 upon	 request,	
supplemented	by	country-specific	advisory	services.46	UNCTAD’s	“Investment	Policy	
Hub”,	 in	 particular,	 provides	 comprehensive	 information	 about	 the	 principal	 IIA	
matters,	 including	 information	 on	 investment	 treaties,	 investment	 disputes,	
investment	 laws,	 and	policy	measures.47	The	OECD,	 too,	has	 an	 intergovernmental	
body	dealing	with	 investment	 issues	whose	deliberations	are	partly	 related	 to	 the	
organization’s	 Policy	 Framework	 for	 Investment, 48 	and	 the	 legal	 research	
undertaken	 on	 investment	matters.	 The	 Investment	 Policy	 and	 Promotion	Unit	 of	
the	World	Bank	Group	also	provides	training	in	the	international	investment	area.49	
Additionally,	 there	 are	 various	 non-governmental	 organizations	 that	 organize	
training	 and	 advisory	 services	 and	 undertake	 related	 research,	 including	 the	
International	 Institute	 for	 Sustainable	Development50	and	 the	 Columbia	 Centre	 on	
Sustainable	Investment.51	
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Regarding	the	drafting	of	State	contracts,	negotiations	support	is	available	through	
the	International	Senior	Lawyers	Program,	which	has	a	long-standing	programme	to	
provide	pro	bono	legal	services	to	requesting	governments	in	relation	to	investment	
and	 commercial	 contracts	 involving	 foreign	 investors.52	The	African	Legal	 Support	
Facility	 offers	 the	 same	 support	 to	African	 governments,	 free	 of	 charge.53	And	 the	
recently	 established	 CONNEX	 initiative	 provides,	 also	 free	 of	 charge,	
multidisciplinary	 teams	 to	 requesting	 governments	 of	 developing	 countries	 and	
transition	economies	world-wide	negotiating	contracts	with	international	investors,	
focused	on	extractive	industries	and	also	infrastructure.54	Finally,	the	International	
Development	 Law	 Organization	 (IDLO)	 offers	 negotiation	 support	 related	 to	 the	
LDCs,	based	on	pro	bono	and	reduced-fee	services.55		

	
Regarding	 national	 investment	 laws,	 the	 same	 organizations	 that	 provide	 support	
for	the	negotiation	of	IIAs	also	assist	in	the	drafting	of	national	investment	laws.	In	
addition,	 various	 countries	 provide	 funding	 for	 this	 purpose	 in	 the	 framework	 of	
their	bilateral	programmes.	

	
Finally,	 and	 as	 observed	 earlier,	 even	 when	 the	 appropriate	 instruments	 are	 in	
place,	it	is	also	necessary	to	avoid	ill-advised	actions	by	State	authorities,	sometimes	
out	of	ignorance	of	provisions	in	IIAs.	This	challenge	requires	primarily	action	at	the	
national	 level.	 In	 particular,	 it	 requires	 that	 central	 governments	 inform	 their	
ministries	and	various	sub-national	entities	about	the	obligations	they	have	entered	
into	through	international	treaties.	

b.	Conflict	management	at	the	national	level	

If	 and	 when	 conflicts	 between	 international	 investors	 and	 host	 States	 occur—as	
they	 inevitably	 do,	 as	 discussed	 earlier—the	 challenge	 becomes	 to	 manage	 them	
properly	 and	 to	 avoid	 that	 they	 reach	 the	 international	 level.	 For	 this	 purpose,	 a	
number	of	 countries	have	established	mechanisms	 to	monitor	 investor	grievances	
before	they	escalate	into	outright	conflicts,	with	a	view	towards	resolving	them.	One	
such	 early-warning	 mechanism	 consists	 of	 the	 creation	 of	 the	 institution	 of	
investment	ombudspersons.	The	most	well-known	of	these	is	probably	the	Office	of	
the	 Foreign	 Investment	 Ombudsman,	 a	 grievance-resolution	 centre	 established	 in	
the	Republic	of	Korea	in	1999.56	Another	approach	is	to	create	national	coordination	
committees	 to	which	 conflicts	 are	 being	 reported,	 with	 a	 view	 towards	 resolving	
them.	Chile,	Colombia,	Costa	Rica,	Mexico,	and	Peru	are	examples	for	how	this	can	be	
done.57		
	
These	mechanisms	are	very	useful	to	address	grievances	and	manage	conflicts,	and	
they	 are	 becoming	 more	 valuable	 as	 the	 number	 of	 international	 investment	
disputes	rises	and	disputes	become	more	complex	and	costlier	to	resolve.58	For	this	
reason,	the	World	Bank	is	supporting	countries	in	the	establishment	of	investment-
grievance	 mechanisms	 to	 deal	 with	 investor	 grievances	 at	 an	 early	 stage	 and,	 if	
possible,	resolve	them.59		
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c.	The	handling	of	disputes	reaching	the	international	level	

When	disputes	reach	the	international	level,	the	challenge	becomes	managing	them	
in	a	manner	that	respondent	States	are	in	the	best	possible	position	to	prepare	and	
defend	themselves	adequately.	
	
This	begins	with	undertaking	proper	preparations	when	respondents	are	faced	with	
formal	notices	of	disputes	by	 claimants,	 that	 is,	 before	 arbitral	 proceedings	begin.	
This	 is	 an	 important	 stage	 that	 may	 well	 be	 decisive	 for	 the	 subsequent	
deliberations.	 In	 particular,	 governments	 that	 have	 not	 yet	 (or	 seldom)	 been	
involved	 in	 international	 arbitral	 proceedings	 often	 lack	 the	 experience	of	 how	 to	
handle	a	notice	of	consultation	or	dispute.	For	this	reason,	ICSID	has	issued	detailed	
and	 practical	 step-by-step	 guidance	 on	 how	 to	 respond	 to	 investment	 claims;60	it	
also	 provides	 capacity-building	 technical	 assistance	 on	 how	 cases	 are	 processed	
under	ICSID	rules.61		
	
However,	when	 it	 comes	 to	 formal	 international	 arbitral	 proceedings,	 virtually	 no	
support	 is	 available	 to	 respondent	 governments.	 The	 Permanent	 Court	 of	
Arbitration	 (PCA)	 has	 a	 Financial	 Assistance	 Fund	 that	 is	 financed	 by	 voluntary	
contributions;	it	helps	developing	countries	that	meet	certain	conditions	meet	part	
of	 the	 costs	 of	 (the	 relatively	 few)	 investment	 arbitrations	 administered	 by	 the	
PCA.62	The	 United	 Nations	 Secretary-General’s	 Trust	 Fund	 to	 Assist	 States	 in	 the	
Settlement	 of	 Disputes	 through	 the	 International	 Court	 of	 Justice	 (ICJ)	 can	 assist	
States	 that	 do	 not	 have	 the	 necessary	 financial	 resources	 in	 relation	 to	 expenses	
incurred	 in	 (the	 relatively	 few)	 ICJ	 investment	 arbitration	 cases;	 it	 is	 funded	 by	
voluntary	 contributions	 and,	 hence,	 its	 support	 depends	 on	 the	 availability	 of	
funds.63	On	occasion,	individual	governments	receive	financial	support	from	private	
foundations,	such	as	Uruguay	in	its	case	of	Philip	Morris	vs.	Uruguay.64	The	African	
Legal	Support	Facility	may	selectively	help	countries	in	Africa	in	arbitration	cases	in	
which	 it	 has	 assisted	 them	 in	 negotiating	 the	 underlying	 contracts.65	IDLO	 offers	
dispute-settlement	support	for	LDCs,	based	on	pro	bono	and	reduced-fee	services.66	
It	 is	however	not	clear	 to	what	extent	services	offered	on	a	pro	bono	basis	can	be	
relied	 on	 and	 are	 sustainable	 as	 an	 approach,	 given	 the	 costs	 involved;	 however,	
some	firms	may	provide	such	services	as	a	strategy	to	enter	the	market	and	build	up	
their	practice.67		
	
In	other	words,	no	predictable	services	comparable	to	those	available	in	other	areas	
related	to	the	international	investment	law	and	policy	regime	in	general	and	sources	
of	 conflicts	 in	 particular	 are	 available	 to	 support	 under-resourced	 respondent	
governments	in	international	investment	disputes.	

d.	The	possible	scope	of	activities	of	an	ACIIL	

A	wide	range	of	 issues	related	to	 the	 international	 law	and	policy	regime	requires	
attention,	and	under-resourced	countries	could	benefit	from	technical	assistance	in	
regard	 to	most	 of	 them.	 Fortunately,	 there	 are	 various	 support	 services	 available	
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regarding	 most	 of	 them,	 even	 if	 these	 could	 be	 strengthened.	 However,	 when	 it	
comes	to	the	handling	of	investment	disputes	at	the	international	level,	virtually	no	
predictable	 support	 is	 available	 to	 under-resourced	 governments	 that	 are	
respondents	in	international	investment	disputes.	
	
This	 is	 particularly	 worrisome	 because—as	 discussed	 earlier—the	 number	 of	
investment	disputes	is	large,	the	potential	for	many	more	disputes	is	substantial	and	
the	costs	of	international	dispute-settlement	proceedings	(both,	in	terms	of	financial	
costs	 and	 possible	 negative	 effects	 for	 host	 countries)	 can	 be	 considerable;	
moreover,	 it	 is	 quite	 likely	 that	 high-quality	 representation	 may	 increase	 the	
likelihood	of	 success	 in	 international	dispute	 settlement.68	At	 the	 same	 time,	most	
developing	 countries	 and	 economies	 in	 transition	 do	 not	 have	 the	 human	 and	
financial	 resources	 to	 defend	 themselves	 adequately	 in	 international	 dispute-
settlement	 proceedings;	 this,	 in	 turn,	 bears	 on	 the	 very	 legitimacy	 of	 the	
international	investment	law	and	policy	regime.	
	
In	 light	 of	 this	 situation,	 an	 independent	 Advisory	 Centre	 on	 International	
Investment	 Law	 would	 fill	 an	 important	 lacuna	 in	 the	 international	 investment	
regime.	It	could	have,	as	its	core	purpose	and	competency,	to	assist	under-resourced	
beneficiary	 governments	 in	 obtaining	 adequate	 legal	 defense	 in	 international	
investment	disputes.	Such	assistance	could	focus	on	the	selection	and	appointment	
of	arbitrators;	the	preparation	of	statements	and	evidence;	the	development	of	legal	
arguments;	and	the	representation	at	hearings.	 Incorporating	government	 lawyers	
from	respondent	States	in	defense	teams—including	in	the	form	of	mixed	teams—
would	 contribute	 to	 capacity	 building.	 Assistance	 could	 also	 include	 providing	
alternative	 dispute-resolution	 services	 and	 giving	 legal	 advice	 on	 procedural	 and	
substantive	 issues	 arising	 under	 international	 investment	 law.	 Moreover,	 since	 a	
number	 of	 disputes	 are	 settle	 amicably	 after	 arbitrations	 have	 commenced	 and	
before	final	awards	are	rendered,	the	Centre	could	play	a	useful	role	 in	promoting	
such	settlements.69	
	
The	 scope	 of	 the	 Centre’s	 work	 could	 also	 encompass	 the	 initial	 assessment	 and	
preparation	 of	 cases,	 given	 that	 proper	 preparations	 are	 crucial	 for	 the	 actual	
hearings	of	disputes;	this	could	include	analyses	of	risks	associated	with	cases	and	
advice	 to	governments	as	 to	whether	or	not	 they	 should	 seek	 to	 settle	 a	 case—or	
seek	mediation—before	formal	proceedings	begin.	Close	cooperation	with	ICSID	to	
prepare	governments	 for	possible	 cases	would	be	very	desirable	 in	 this	 respect,70	
considering	 that	 that	 organization	 is	 already	 providing	 services	 in	 this	 area.	 This	
would	also	contribute	to	the	building	of	local	capacity	regarding	ISDS	issues.	
	
In	 having	 this	 clear	 focus,	 an	 ACIIL	would	 avoid	 duplication	 of	 the	work	 of	 other	
organizations	 and—also	 an	 important	 consideration—it	would	 become	 financially	
more	 feasible,	 as	 dispute-settlement	 proceedings	 alone	 can	 be	 very	 expensive.	 In	
fact,	particular	care	needs	to	be	 taken	not	 to	overload	the	mandate	of	a	Centre,	as	
otherwise	 financial	 considerations	 might	 ultimately	 prevent	 the	 Centre’s	
establishment.	
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Beyond	its	core	mandate,	the	Centre’s	work	could	eventually	be	extended	to	provide	
technical	 assistance	 and	 capacity	 building	 in	 other	 areas	 of	 the	 international	
investment	 regime,	 in	 particular	 as	 regards	 the	 creation	 of	 conflict-management	
arrangements	 at	 the	 national	 level	 and	 the	 exchange	 of	 experience	 and	 best	
practices.	 Such	 a	 phasing-in	 could	 take	 place	 in	 the	 light	 of	 experience	 gained,	 be	
made	 dependent	 on	 need	 and	 the	 availability	 of	 resources	 and	 be	 subject	 to	 the	
avoidance	of	duplication.		

3.	Governance	

Membership	 in	 an	 ACIIL	 could	 be	 open	 to	 all	 countries:	 developing	 countries,	
economies	in	transition	and	developed	countries.	As	with	the	ACWL,	an	ACIIL	could	
have	 a	 general	 assembly	 (consisting	 of	 representatives	 of	 its	 members	 and	
beneficiaries)	to	oversee	all	aspects	of	the	Centre’s	functioning,	and	a	management	
board	 (consisting	 of	 a	 small	 number	 of	 representatives	 chosen	 to	 reflect	 the	
organization’s	 membership)	 to	 decide	 matters	 related	 to	 the	 Centre’s	 operation.	
Such	a	structure	would	allow	the	ACIIL	operate	in	an	independent	manner.	
	
An	 Executive	 Director	 could	 manage	 the	 Centre’s	 day-to-day	 activities.	 The	
Executive	 Director	 would	 have	 to	 provide	 competent	 leadership,	 supported	 by	
dedicated	 staff	 who	 is	 respected	 and	 trusted	 by	 beneficiary	 respondents.	 This,	 in	
turn,	would	allow	the	staff	to	establish	a	strong	relationship	with	respondents	and	
to	act	as	an	honest	broker,	 including	by	advising	governments	on	when	to	seek	to	
settle	a	dispute.	 In	fact,	such	a	Centre	might	be	 in	a	better	position	than	any	other	
organization	to	acquire	the	trust	and	deep	cooperation	of	its	clients.		
	
Crucially—and	 this	 is	 central	 to	 the	 Centre’s	 credibility—the	 in-house	 staff	 of	
lawyers	would	have	 to	 be	 experts	 in	 international	 investment	 law.	 Staffing	would	
have	 to	 recognize	 that	 international	 investment	 law	 is	 not	 a	 unified	 body	 of	 law,	
making	 it	 a	 complex 71 	matter	 to	 resolve	 investment	 disputes—although	 not	
necessarily	a	more	complex	matter	than	resolving	WTO	disputes:	WTO	law	includes	
many	 different	 agreements	 covering	 various	 topics	 (antidumping,	 subsidies,	
intellectual	property,	 technical	barriers,	etc.),	while	 investment	disputes	 (although	
involving	 a	 much	 higher	 number	 of	 instruments)	 are	 largely	 about	 a	 handful	 of	
provisions.72	(The	ACWL	had,	 as	 of	 July	2019,	 a	 professional	 staff	 of	 12,	with	 four	
additional	staff	on	its	secondment	programme.73)	

4.	Financing	

As	 discussed	 earlier,	 the	 conduct	 of	 arbitration	 proceedings	 is	 costly.	 Hence,	 the	
establishment	of	an	ACIIL	would	require	the	creation	of	a	substantial	trust	fund.	It	
could	 be	 financed	 by	 countries	 that	 have	 a	 particular	 interest	 in	 a	 functioning	
international	 investment	 regime	 and	 are	 in	 a	 position	 to	 provide	 technical	
assistance	funds,	as	well	as	one-time	payments	by	governments	becoming	members	
of	the	Centre.		
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The	Centre	could	charge	some	of	its	members	modest	fees	for	its	assistance,	if	only	
to	make	sure	that	they	are	conscientious	in	using	its	services	and	to	signal	serious	
commitment.74	Moreover,	 in	cases	 in	which	tribunals	allocate	(part	of)	the	costs	of	
arbitration	 and/or	 defense	 to	 claimants,	 these	 funds	 should	 revert	 to	 the	 trust	
fund.75 	Beyond	 that,	 the	 Centre	 would	 need	 to	 elicit	 voluntary	 contributions,	
including	from	foundations.	Finally,	it	may	also	be	worthwhile	to	consider	a	longer-
term	approach	 in	 the	 framework	of	which	 IIAs	 could	 stipulate	 that	 investors	with	
claims	above	a	certain	size	need	to	pay	a	small	percentage	of	 their	claims	 into	the	
ACIIL’s	trust	fund,	contributing	in	this	manner	to	the	financing	needs	of	the	Centre.76	
While	 such	 an	 approach	 raises	 all	 sorts	 of	 questions	 and	hence	would	need	 to	 be	
further	 thought	 through,77	it	 could	 also	 contribute	 to	 more	 conservative	 claims78	
and	furthermore	discourage	frivolous	claims.		

Underlying	the	 important	question	of	how	to	 finance	a	Centre	 is	 the	consideration	
that	a	well	 functioning	and	broadly	accepted	international	 investment	regime	is	 in	
the	interest	of	States	and	investors.	

Summary,	conclusions	and	the	way	forward	

There	is	undeniably	a	substantial	need	for	assistance	for	under-resourced	States	on	
a	 range	 of	 issues	 related	 to	 the	 international	 investment	 law	 and	 policy	 regime.	
Nowhere	is	that	need	greater	than	in	relation	to	its	dispute-settlement	mechanism,	
the	heart	of	the	investment	regime.		
	
The	centrality	and	potency	of	the	regime’s	dispute-settlement	mechanism	makes	it	
important	that	all	States	have	de	facto	access	to	it	on	the	basis	of	equality	of	arms,	to	
defend	 themselves	 in	 the	 best	 possible	manner.	 This	 is	 all	 the	more	 important	 in	
light	of	 the	rise	of	 international	 investment	disputes	(and	the	substantial	potential	
for	 considerably	 more	 disputes)	 and	 the	 costs	 of	 these	 disputes.	 Yet,	 many	
developing	 countries	 simply	 do	 not	 have	 the	 experienced	 personnel	 and	 financial	
resources	to	defend	themselves	adequately	in	international	investment	disputes.	It	
is	 a	 regime	 flaw	 that	 undermines	 the	 credibility—and	 hence	 legitimacy—of	 the	
investment	regime.		
	
The	proposal	 for	an	Advisory	Centre	on	 International	 Investment	Law	that	 is	now	
on	the	agenda	of	UNCITRAL’s	Working	Group	III	is	meant	to	rectify	this	deficiency.	

There	are	many	issues	that	need	to	be	decided	in	establishing	an	ACIIL,79	especially	
its	 beneficiaries,	 the	 scope	 of	 its	 services,	 its	 governance,	 and	 its	 financing.	 Given	
that	establishing	such	a	Centre	is	costly	(in	light	of	the	costs	of	international	dispute	
settlement)	and	considering	the	work	undertaken	by	other	organizations,	 it	would	
be	advisable	to	focus	the	Centre’s	work	on	assisting	under-resourced	governments	
in	the	legal	defense	in	international	investment	disputes.  

Hence,	 and	more	 specifically,	 the	 core	mandate	 of	 an	 ACIIL—its	 central	 objective	
and	 competence—could	 consist	 of	 providing	 under-resourced	 governments	
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(through	 its	 own	 staff,	 in	 combination	 with	 representatives	 of	 the	 respondent	
governments)	 with	 assistance	 in	 the	 selection	 of	 arbitrators,	 the	 development	 of	
legal	 arguments,	 the	 preparation	 of	 statements	 and	 evidence,	 and	 the	
representation	 at	 hearings.	 It	 could	 also	 include	 providing	 alternative	 dispute-
resolution	 services	 and	 giving	 legal	 advice	 on	 issues	 arising	 under	 international	
investment	 law.	 The	 focus	 of	 its	 mandate	 could	 furthermore	 include	 the	 initial	
assessment	and	preparation	of	cases,	given	that	proper	preparations	are	crucial	for	
the	actual	hearing	of	cases.	

Such	 an	 Advisory	 Centre	 would	 complement	 the	 assistance	 provided	 by	 various	
governmental	and	non-governmental	organizations	 in	other	matters	related	to	the	
investment	 regime,	 especially	 regarding	 conflict	 avoidance	 (including	 the	
negotiation	of	IIAs)	and	conflict	management	at	the	national	level.	 	Over	time,	with	
experience	gained,	depending	on	need	and	the	availability	of	resources,	and	subject	
to	the	avoidance	of	duplication,	the	Centre’s	services	could	eventually	be	extended	
to	other	areas	of	assistance.		
	
In	determining	 the	services	provided	by	an	ACIIL,	 care	needs	 to	be	 taken	 that	 the	
scope	of	its	work	does	not	become	too	broad:	overloading	the	Centre’s	mandate	at	
the	outset	could	risk	raising	the	financial	resources	that	are	required	to	bring	it	into	
existence,	jeopardizing	the	entire	project.		
	
By	 providing	 administrative	 and	 legal	 assistance	 to	 under-resourced	 respondents,	
an	ACIIL	would	establish	a	level	playing	field	in	international	investment	disputes.	It	
would	provide	de	 facto	access	 to	 justice	 and	equality	of	 arms.	 In	 this	manner,	 the	
ACIIL	would	fill	a	significant	lacuna	in	the	international	investment	regime,	a	lacuna	
that	 is	 of	 great	 importance	 for	 many	 developing	 countries	 and	 economies	 in	
transition	and,	more	 fundamentally,	 for	 the	credibility	and	hence	 legitimacy	of	 the	
regime	 itself.	 Efforts	 leading	 to	 its	 establishment	 should	 be	 initiated	 as	 soon	 as	
possible,	in	parallel	to	other	efforts	to	improve	the	international	investment	law	and	
policy	regime.	
	
It	 is	 therefore	 timely	 for	 the	 UNCITRAL	 Working	 Group	 III	 to	 consider	 the	
desirability	of	an	Advisory	Centre	on	 International	 Investment	Law,	 in	 light	of	 the	
questions	raised	 in	this	paper.	Perhaps	an	 informal	 inter-sessional	meeting	hosted	
by	interested	governments	could	then	develop—on	the	basis	of	broad	elements	laid	
out	by	the	Working	Group—a	considered	understanding	of	the	key	issues	involved	
in	relation	to	the	establishment	of	an	ACIIL,	for	consideration	during	a	subsequent	
session	of	the	Working	Group.	Beyond	that,	interested	governments	may	also	want	
to	consult	on	the	idea	of	an	ACIIL	at	the	margins	of	other	meetings,	especially	 in	a	
regional	context.	Finally,	and	as	a	preparatory	step,	 the	UNCITRAL	Secretariat—or	
the	 ISDS	 Academic	 Forum—could	 perhaps	 organize	 a	 webinar	 for	 interested	
government	 representatives	 to	 outline	 the	 idea	 of	 an	 Advisory	 Centre	 on	
International	 Investment	 Law	 and,	 in	 this	 manner,	 contribute	 to	 reaching	 an	
informed	understanding	of	the	idea.		
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