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On August 31, 2023, the Sabin Center for Climate Change Law! and the Columbia Center on Sustainable
Investment (CCSI), as part of their broader Climate Law and Finance Initiative,? published two reports
analyzing legal and contractual regimes governing decommissioning of offshore oil and gas infrastructure
projects and identifying decommissioning-related risks in the context of a rapid phase-out of fossil fuel
extraction required by the climate imperative.


https://ccsi.columbia.edu/news/decommissioning-offshore-oil-and-gas-infrastructure-face-climate-change-and-energy-transition

The two reports, as well as an accompanying comment letter submitted by the Sabin Center to the U.S.
Bureau of Ocean Energy Management (BOEM), provide policymakers, industry participants, and the public
with tools to chart a pathway to prepare the offshore oil and gas industry for a Paris Agreement—compatible
phase-out of fossil fuel extraction. The publications also shed light on the risk of private oil and gas
companies, contractors, or investors (for simplicity, “oil companies”) defaulting on their decommissioning
obligations and foisting them onto the public, and recommend measures to mitigate that risk.

The Landscape of Offshore Decommissioning

More than 12,000 offshore oil and gas installations® straddle the globe, and industry analysts anticipate
annual offshore oil and gas investments to reach USD 173 billion by 2024.% A number of oil companies are
expected to significantly expand® their offshore drilling activities in the coming years.

At the same time, many jurisdictions face a growing need to decommission their offshore oil and gas
infrastructure, whether because it is aging, the resources are depleted, or net-zero strategies require
certain producing assets to be decommissioned earlier than expected. A 2021 forecast by IHS Markit
estimated that global offshore decommissioning spending could cost nearly USD 100 billion between 2021
and 2030, a period that S&P Global Commodity Insights has described as a potential “decade of offshore
decommissioning.”® In the face of increasing demand for decommissioning, some have predicted that
decommissioning costs may increase significantly.’

Offshore oil and gas infrastructure also faces an existential threat: the increasingly pressing need to address
the climate emergency. The Intergovernmental Panel on Climate Change (IPCC) projects that GHG
emissions from existing and planned fossil fuel infrastructure will push global warming past the Paris
Agreement’s 1.5°C threshold,® and detailed regional projections® estimate that “nearly 60 per cent of oil
and fossil methane gas . . . must remain unextracted to keep within a 1.5°C carbon budget.” Increased
public focus on reducing GHG emissions, coupled with the global push for electrification and declining
prices for renewable energy, may cause a rapid decline in oil and gas demand that forces the mass closure
of offshore installations. *® Even without policy changes or concerted climate action, the increasing adoption
of renewable energy systems and energy-efficient technologies is likely to depress demand for fossil fuels.

These combined dynamics may create serious risks for the public in a rapid phase-out scenario involving
the widespread cessation of offshore oil and gas activities. Decommissioning offshore oil and gas
infrastructure can be a laborious and expensive process.!? Most countries with significant offshore oil and
gas resources have laws, regulations, and contracts®® that require private offshore oil companies to bear
the cost of decommissioning their facilities. A formal assignment of legal liability, however, does not
guarantee that decommissioning will occur or that funds will be available when decommissioning
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obligations arise. Governments often sit as the “decommissioner of last resort,”** and if oil companies

default in their decommissioning obligations, the public will be left footing the bill.

The legal and economic tools that states use to ensure that oil companies pay decommissioning expenses
were often adopted without much, if any, consideration to climate change or the energy transition. As a



result, a rapid phase-out of offshore oil and gas could cause a series of defaults and create a serious risk of
immense financial burdens for governments of oil- and gas-producing jurisdictions. In turn, inexistent,
delayed or inadequate decommissioning could cause enormous environmental harm'® to the world’s
oceans and marine life.

The Sabin Center and the Columbia Center on Sustainable Investment
Launch Joint Report on Decommissioning Regulations and Climate Risk in
Ten Jurisdictions

The joint framing report by Sabin Center and CCSI—Decommissioning Liability at the End of Offshore Oil
and Gas: A Review of International Obligations, National Laws, and Contractual Approaches in Ten
Jurisdictions**—identifies risks in offshore decommissioning regimes around the world and provides
recommendations to strengthen them. To protect the public in a rapid phase-out scenario, and to ensure
that oil companies meet their decommissioning obligations, the report recommends that governments,
policymakers, and industry participants must take four key steps:

1. Create and regularly update comprehensive decommissioning plans. Some jurisdictions prepare
decommissioning plans only when an installation or field is approaching the end of its usable life. This
approach may create bottlenecks and unnecessary delays in a rapid phase-out scenario, where offshore
facilities may need to be quickly decommissioned long before the ends of their previously anticipated
lifespans. To prepare for a rapid phase-out, governments should require the operators of all offshore
oil and gas facilities to create and regularly update comprehensive decommissioning plans.

2. Reexamine decommissioning security mechanisms. Legal mechanisms like collateral packages,
guarantees, and funding structures are often predicated on assumptions that oil and gas assets will
remain valuable and that oil companies will remain solvent. In the face of the transition away from
fossil fuels, these assumptions may be incorrect. Policymakers and industry participants should
examine these mechanisms to ensure that they are compatible with a rapid phase-out scenario, paying
particular attention to security mechanisms.

3. Evaluate and plan for the tax consequences of industry-wide decommissioning. Offshore
decommissioning is an expensive obligation that occurs at the end of a facility’s economic life, and may
significantly affect the economics of decommissioning a particular facility. Policymakers and industry
participants who are planning for decommissioning expenditures should ensure that they are aware
of, and prepared for, the tax implications of a rapid phase-out affecting the entire oil and gas industry.

4. Evaluate and modify stabilization clauses to accommodate a rapid phase-out. In evaluating their
policies, governments should be aware that stabilization clauses in investor-state oil and gas contracts
may shift or create additional burdens around early offshore decommissioning. Governments should
consider modifying stabilization clauses in line with international best practices to allow them to



mandate early decommissioning if offshore assets become legally impaired or otherwise “stranded” by
the transition away from fossil fuels.

The joint report details these recommendations and the underlying analysis supporting them.

The Columbia Center on Sustainable Investment Launches Report on
Decommissioning Liability in Investor-State Contracts

CCSI’s report—Provisions on Liability for Decommissioning Upstream Offshore Oil and Gas Infrastructure in
Investor=State Contracts’—assesses decommissioning provisions in investor—state oil and gas contracts in
24 jurisdictions. To avoid a scenario where the government must cover decommissioning costs in case of
noncompliance by the oil and gas company with its decommissioning obligations, CCSI’s report advances,
among others, the following recommendations for contractual approaches:

1. Including provisions governing decommissioning as an integral stage occurring at the end of the project
(and not as a post-project activity), factoring in the health, environmental, safety, and financial risks it
entails throughout the project’s life cycle.

2. Creating a dedicated decommissioning fund, with sufficient money to cover all decommissioning
(including expected post-decommissioning) costs, pre-funded by the oil and gas company as part of
capital and operating expenses, with contributions assured by the ultimate parent company and
beginning before project construction.

3. Outlining objective conditions for the release of decommissioning liability, along with any subsisting
obligations that the oil company and its ultimate parent company retain in perpetuity after
decommissioning or after the sale or transfer of the upstream asset.

4. Notincluding non-fiscal stabilization provisions, to ensure that states can enforce any new or amended
statutes or regulations governing decommissioning liability, without having to compensate oil and gas
companies that are party to pre-existing contracts.

The CCSI report details these and other recommendations and the underlying analysis supporting them.

The Sabin Center Comments on the Bureau of Ocean Energy Management’s
Ongoing Rulemaking

Separately, the Sabin Center for Climate Change Law submitted a comment letter® on August 28, 2023 in
response to a Notice of Proposed Rulemaking by the U.S. BOEM. BOEM is currently considering a Proposed
Rule® that would revise the financial assurance mechanisms that the United States uses to secure offshore
decommissioning obligations.



While the Sabin Center’s comment is broadly supportive of the Biden Administration’s efforts to strengthen
BOEM'’s financial assurance mechanisms, it provides three technical recommendations to protect the
American public against oil company defaults caused by climate action and the energy transition:

1. BOEM should broadly eliminate self-bonding for decommissioning obligations;

2. BOEM should discount the value of proven reserves in any “Reserves-to-Decommissioning Cost Ratio”
to account for climate-related asset stranding; and

3. BOEM should calculate supplemental financial assurance requirements based on the P90
decommissioning liability projection, or adopt a liability model that explicitly considers sector-wide
climate transition risk.

BOEM is currently considering the Sabin Center’s comment letter as part of its ongoing rulemaking process.

Decommissioning Liability at the End of Offshore Oil and Gas: A Review of International Obligations,
National Laws, and Contractual Approaches in Ten Jurisdictions was authored by Martin Lockman, Climate

Law Fellow at the Sabin Center, Martin Dietrich Brauch, Lead Researcher and Associate Research Scholar at
CCSl; Esteban F. Fresno Rodriguez, Spring/Summer 2023 Research Assistant at CCSI; and José Luis Gallardo
Torres, Fall 2022 Research Assistant at CCSI.

Provisions on Liability for Decommissioning Upstream Offshore Oil and Gas Infrastructure in Investor—State

Contracts was authored by Martin Dietrich Brauch, Lead Researcher and Associate Research Scholar at CCSI;
Esteban F. Fresno Rodriguez, Spring/Summer 2023 Research Assistant at CCSI; and José Luis Gallardo Torres,
Fall 2022 Research Assistant at CCSI.

The Sabin Center’'s Comment Letter to the Bureau of Ocean Enerqy Management was authored by Martin

Lockman, Climate Law Fellow at the Sabin Center.

The two reports were supported in part by a commission from the Institute for Energy Economics and

Financial Analysis (IEEFA), while the comment letter to BOEM was an independent initiative of the Sabin

Center. The content and conclusions of the reports and letter are solely the responsibility of their respective
authors.
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