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Seeing the Agreement in Principle! on Energy Charter Treaty (ECT) “modernization” and its leaked? full
text, the “modernization” misnomer can safely be abandoned. The renegotiated ECT does not rise to the
mounting global challenges regarding energy investment, climate action, and sustainable development.
The ECT reform process missed the mark in nature, scope, ambition, and speed to address the ECT’s risks
for and negative impacts on* the Sustainable Development Goals (SDGs)®, particularly SDG 13 (Climate
Action), and Paris Agreement goals and commitments.® The proposed ECT amendment would continue to
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make it difficult and costly for governments to adopt urgently needed climate policy. Withdrawing from
the ECT—Poland and Spain’ are taking steps to do so—and neutralizing the survival clause to the extent
possible continues to be the best strategy.

1. Not on Point: Investment Protection and Arbitration Are Unfit for
Accelerating Investment

The Intergovernmental Panel on Climate Change (IPCC) has expressed the scientific consensus that global
emissions of carbon dioxide (CO,) from human activities must “decline by about 45% from 2010 levels by
2030 [...] reaching net zero around 20508” to limit global warming to 1.5°C in line with the Paris Agreement.®
About three-quarters of greenhouse gas emissions come from the energy sector.®

Pathways to reduce emissions from the energy sector—such as the landmark Net Zero by 2050 report by
the International Energy Agency (IEA)—all point to the same direction: the world needs to invest
substantially more in solutions including energy efficiency; renewable energy generation (solar, wind,
hydropower, and geothermal); energy storage including in the form of batteries; green hydrogen; and
electrification of transport, heating, cooling, and industry. At the same time, the world needs to phase out
investment in fossil energy (coal, oil, and gas). In the IEA’s pathway, “there is no need for investment in
new fossil fuel supply [...] beyond projects already committed as of 2021.”12

However, in 2022, the average annual growth rate in low-carbon energy investment is “well short of what
is required to hit international climate goals,” and annual investments in fossil energy are projected to
reach USD 952 billion, accounting for a whopping 39.8% of global energy investment.

Shifting energy investment flows away from fossils and into renewables requires greater international
cooperation, without which “global CO, emissions will not fall to net zero by 2050.”* The ECT’s purpose is
to establish “a legal framework in order to promote long-term cooperation in the energy field” (Art. 2), but
nothing in the proposed amendment contributes to greater or more effective international cooperation in

the areas of the IEA’s “priority actions,” > as exemplified below:

e “Policies should be strengthened to speed the deployment of clean and efficient energy technologies,”
including through mandates and standards to drive investment, fossil fuel subsidy phase-outs, and
carbon pricing. There is no mention of any of these approaches in the renegotiated ECT. The proposed
new ECT Article 17 bis (Subsidies) attempts to limit the arbitrability of subsidies, but shies away from
committing ECT members to phase out their fossil fuels subsidies,® or even providing guidelines for
that phase-out.’

e Nothing was agreed between all ECT parties to “limit or provide disincentives for the use of certain
fuels and technologies, such as unabated coal-fired power stations, gas boilers and conventional
internal combustion engine vehicles.”

e The amendment does not address the need for increased international flows of long-term capital, as
well as technical and financial support and technology transfers, to support the net-zero transition in



developing countries—despite the ECT’s campaign to expand® into Africa, Asia, and Latin America and
the Caribbean. ECT Article 8 (Transfer of Technology) remains unchanged, committing members to
remove existing barriers to technology transfer and not to create new ones, but failing to create
cooperation mechanisms to actively foster and increase transfers of energy technologies.

e ECT Article 9 (Access to Capital) requires each member to open its capital markets and programs for
public loans, grants, guarantees or insurance to foreign investors from other members. However, it
was not renegotiated to foster “closer cooperation between developers, investors, public financial
institutions, and governments,” as required for “mobilizing the capital for large-scale infrastructure,”
In the IEA’s words.

e The renegotiated ECT does not acknowledge the need for a just transition;*® neither does it create
international cooperation mechanisms addressing the needs of the disproportionately affected,
including regarding worker retraining, renewable energy siting, aid programs, or social safety nets.

ECT members missed the chance to tackle the above priority actions head-on and to convert the treaty into
an effective international legal instrument to govern energy investment? for a just transition to zero-
carbon energy systems and economies.?! Instead, they launched a renegotiation purporting to
circumscribe, but actually strengthening and expanding the privileges of the ECT’s investment protection
provisions for foreign investors. ECT proponents continue to claim that investment treaties mobilize new
investment, despite decades of evidence that the “effect of international investment agreements is so small

as to be considered zero,”?? and ample evidence? of their outsized costs.?*

2. Tweaks at the Margin: Modest Changes of Questionable Effectiveness

ECT members set themselves up for failure when they approved® in 2018 the list of topics for
renegotiation, covering “a narrow set of investment protection issues.”?® They did not set out to reconsider
the problematic investor—state dispute settlement (ISDS) mechanism, which is at the root of staunch civil
society rejection of the ECT in Europe?” and the ECT’s incompatibility with European Union (EU) law.? The
renegotiation was launched three years after the adoption of the Paris Agreement, but ECT members did
not set out to align the ECT with climate goals.

Under the proposed new article titled “Climate Change and Clean Energy Transition,” each ECT member
merely “reaffirms its [existing] commitments” to the international climate change regime and to other
avenues for cooperation on climate, energy, trade, and investment. ECT members do not take on new or
more ambitious commitments, create new cooperation mechanisms, or improve existing ones.

The very modest proposed changes to the ECT’s investment protection provisions in Part Ill (including fair
and equitable treatment, expropriation, and transfers related to investments) and arbitration provisions in
Part V (including new language on transparency and new articles on frivolous claims, security for costs, and
third-party funding) merely reflect some of the recent trends in investment treaty-making,?° which have
limited and dubious effectiveness.?° The renegotiated ECT would still give investment tribunals excessive



leeway in second-guessing the appropriateness of countries’ climate-related measures, and the extent to
which private interests prevail over the public good.

3. Not Bold Enough: The ECT Will Continue to Make Climate Action
Difficult and Costly

The proposed “flexibility mechanism” allowing each ECT member to unilaterally exclude investment
protections for fossil fuels in its territory (through exclusions in Annex NI3!) fails to offer an ambitious
response to the climate emergency. The announced intentions of the EU and the United Kingdom?3? would
likely entail their continued protection of fossil fuel investments well into the 2030s. The ambitions of
other ECT members are likely to be even slower and lower.

The amended ECT would—for a long period, or even indefinitely in countries that do not use the flexibility
mechanism—continue to make climate action costly and chill climate regulation.?* It would continue to
undermine climate action by allowing many fossil companies, already the most frequent users® of treaty-
based ISDS mechanisms, to launch international arbitration claims®’ seeking compensation from
governments for legitimate policy measures that may negatively affect the companies’ interests.>®

The proposed extension of investment protections to potentially sustainable fuels (including hydrogen,
anhydrous ammonia, biomass, biogas, and synthetic fuels) does not represent an improvement. Rather, it
further constrains governments’ regulatory space to adopt energy transition policies and increases their
costs and liability® as they take steps to do so.

4. Not Fast Enough: A Lengthy Modernization Process, and Even Lengthier
Survival Clause

ECT members officially started the treaty reform process in November 2017, and it took them 15
negotiation rounds (July 2020-June 2022) to reach the Agreement in Principle. After five years,* the
process is far from concluded. If adopted by the Energy Charter Conference by November 22, 2022, the
amendment will be submitted to ratification. It will enter into force only if three-fourths of the members
ratify it, 90 days after that happens, and only for those that ratify it.

Ratification procedures vary significantly between members and may extend over a few years. For example,
the original ECT entered into force 3.5 years after signing.*> The amended ECT—with its narrow changes of
dubious effectiveness—is likely to enter into force only in the second half of the 2020s.

In addition, Article 47 (Withdrawal) remains unchanged, maintaining the sunset or survival clause*® on the
treaty’s continued application for 20 years after withdrawal.

Whether under the existing ECT or the eventually amended one, and even when withdrawing from either,
ECT members will continue to be locked into investment protection and arbitration for a long period that
is incompatible with the urgency of the just net-zero energy transition.



Martin Dietrich Brauch is a Lead Researcher at the Columbia Center on Sustainable Investment (CCSl). His
work focuses on legal and policy frameworks and practices for sustainable investment to achieve climate
change mitigation and adaptation goals—including through decarbonization and a just transition to net-
zero emission energy systems and economies—along with other SDGs. He would like to thank Lisa Sachs
and Chris Albin-Lackey for their invaluable input. Originally published by Kluwer Arbitration Blog.

References

1 International Energy Charter, Decision of the Energy Charter Conference, Brussels (June 24, 2022),
https://www.energycharter.org/fileadmin/DocumentsMedia/CCDECS/2022/CCDEC202210.pdf.

2 Energy Charter Secretariat, Negotiation Draft, First Round of Negotiations, 6-9 July 2020 (June 26, 2020),
https://www.politico.eu/wp-content/uploads/2020/07/Negotiation-draft-ECT-modernisation.pdf.

3 Council of the European Union General Secretariat, Note for the Attention of the Trade Policy Committee (Services &
Investment), EC Doc. WK 9218/2022 INIT (June 27, 2022), https://www.bilaterals.org/IMG/pdf/reformed ect text.pdf.

4 Martin Dietrich Brauch, “Should the European Union Fix, Leave or Kill the Energy Charter Treaty?” Columbia Center on
Sustainable Investment (blog), February 9, 2021, https://ccsi.columbia.edu/news/should-european-union-fix-leave-or-kill-
energy-charter-treaty.

5 “Aligning Investment Treaties with Sustainable Development,” Columbia Center on Sustainable Investment,
https://ccsi.columbia.edu/content/alighing-investment-treaties-sustainable-development.

6 Martin Dietrich Brauch, Reforming International Investment Law for Climate Change Goals (Cheltenham: Edward Elgar
Publishing, 2020), https://doi.org/10.7916/d8-300v-7h63.

7 Karl Mathiesen, “Spain Pulls Out of Energy Treaty Over Climate Concerns,” POLITICO, October 12, 2022,
https://www.politico.eu/article/spain-pulls-out-of-energy-treaty-over-climate-concerns.

8 Intergovernmental Panel on Climate Change (IPCC), Global Warming of 1.5°C: Summary for Policymakers, Technical
Summary, and Frequently Asked Questions (Geneva: IPCC, 2019),
https://www.ipcc.ch/site/assets/uploads/sites/2/2019/06/SR15 Summary Volume Low Res.pdf#tpage=27.

9 Paris Agreement to the United Nations Framework Convention on Climate Change (adopted December 12, 2015, entered
into force November 4, 2016), https://unfccc.int/sites/default/files/english paris agreement.pdf.

10 International Energy Agency (IEA), Net Zero by 2050 (Paris: IEA, 2021), https://www.iea.org/reports/net-zero-by-2050.
1 bid.
2 bid.

13 International Energy Agency (IEA), World Energy Investment 2022: Overview and Key Findings (Paris: |IEA, 2022),
https://www.iea.org/reports/world-energy-investment-2022/overview-and-key-findings.

4 Supra, note 8.

B Ibid.

16 “Fossil Fuel Subsidies,” International Monetary Fund, https://www.imf.org/en/Topics/climate-change/energy-
subsidies#A%20Plan%20for%20Reform.

17 Marcel Alers and Benjamin Jones, Fossil Fuel Subsidy Reforms: Lessons and Opportunities (New York: United Nations
Development Programme, 2021), https://www.undp.org/publications/fossil-fuel-subsidy-reform-lessons-and-opportunities.

18 Ppia Eberhardt and Cecilia Olivet, Silent Expansion: Will the World’s Most Dangerous Investment Treaty Take the Global South
Hostage? (Amsterdam: Transnational Institute, April 2020), https://www.tni.org/en/publication/silent-expansion.

19 Martin Dietrich Brauch, “Taking Equity into Account in International and Domestic Legal Frameworks on Compensation for
Climate Change and the Energy Transition,” Columbia Center on Sustainable Investment (blog), May 2, 2022,
https://ccsi.columbia.edu/equity-just-transition-climate-justice-compensation-energy-transition-isds.



http://arbitrationblog.kluwerarbitration.com/2022/10/17/the-agreement-in-principle-on-ect-modernization-a-botched-reform-attempt-that-undermines-climate-action/
https://www.energycharter.org/fileadmin/DocumentsMedia/CCDECS/2022/CCDEC202210.pdf
https://www.politico.eu/wp-content/uploads/2020/07/Negotiation-draft-ECT-modernisation.pdf
https://www.bilaterals.org/IMG/pdf/reformed_ect_text.pdf
https://ccsi.columbia.edu/news/should-european-union-fix-leave-or-kill-energy-charter-treaty
https://ccsi.columbia.edu/news/should-european-union-fix-leave-or-kill-energy-charter-treaty
https://ccsi.columbia.edu/content/aligning-investment-treaties-sustainable-development
https://doi.org/10.7916/d8-300v-7h63
https://www.politico.eu/article/spain-pulls-out-of-energy-treaty-over-climate-concerns/
https://www.ipcc.ch/site/assets/uploads/sites/2/2019/06/SR15_Summary_Volume_Low_Res.pdf#page=27
https://unfccc.int/sites/default/files/english_paris_agreement.pdf
https://www.iea.org/reports/net-zero-by-2050
https://www.iea.org/reports/world-energy-investment-2022/overview-and-key-findings
https://www.imf.org/en/Topics/climate-change/energy-subsidies#A%20Plan%20for%20Reform
https://www.imf.org/en/Topics/climate-change/energy-subsidies#A%20Plan%20for%20Reform
https://www.undp.org/publications/fossil-fuel-subsidy-reform-lessons-and-opportunities
https://www.tni.org/en/publication/silent-expansion
https://ccsi.columbia.edu/equity-just-transition-climate-justice-compensation-energy-transition-isds

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

Columbia Center on Sustainable Investment, Climate Action Needs Investment Governance, Not Investment Protection and
Arbitration (New York: CCSI, March 2022), https://ccsi.columbia.edu/sites/default/files/content/docs/publications/ccsi-
oecd-climate-action-investment-governance-not-protection-isds.pdf.

Supra, note 17.

Josef C. Brada, Zdenek Drabek, and Ichiro Iwasaki, “Does Investor Protection Increase Foreign Direct Investment? A Meta-
Analysis,” Journal of Economic Surveys 35, no. 1 (2021): 34-70, https://onlinelibrary.wiley.com/doi/full/10.1111/joes.12392.

Joachim Pohl, “Societal Benefits and Costs of International Investment Agreements: A Critical Review of Aspects and
Available Empirical Evidence” (OECD Working Papers on International Investment number 2018/01, Paris: OECD Publishing,
January 2018), https://www.oecd-ilibrary.org/finance-and-investment/societal-benefits-and-costs-of-international-
investment-agreements e5f85c3d-en.

Lise Johnson, Lisa Sachs, Brooke Glven, and Jesse Coleman, Costs and Benefits of Investment Treaties: Practical
Considerations for States (New York: CCSI, March 2018),
https://ccsi.columbia.edu/sites/default/files/content/docs/publications/07-Columbia-IIA-investor-policy-briefing-ENG-
mr.pdf.

“Approved Topics for the Modernisation of the Energy Charter Treaty,” International Energy Charter, November 29, 2018,
https://www.energycharter.org/media/news/article/approved-topics-for-the-modernisation-of-the-energy-charter-treaty.

Nathalie Bernasconi-Osterwalder and Martin Dietrich Brauch, Redesigning the Energy Charter Treaty to Advance the Low-
Carbon Transition (Netherlands: Maris B. V., February 2019), https://www.iisd.org/system/files/publications/tv16-1-
article08.pdf.

Fabian Flues, Pia Eberhardt, and Cecilia Olivet, Busting the Myths Around the Energy Charter Treaty: A Guide for Concerned
Citizens, Activists, Journalists and Policymakers (Amsterdam: Transnational Institute, December 2020),
https://www.tni.org/en/publication/busting-the-myths-around-the-energy-charter-treaty.

“Energy Charter Treaty Fundamentally Incompatible with EU Law, Study Finds,” ClientEarth,
https://www.clientearth.org/latest/press-office/press/energy-charter-treaty-fundamentally-incompatible-with-eu-law-

study-finds/.

“Trends in Investment Treaties and Arbitration,” Columbia Center on Sustainable Investment,
https://ccsi.columbia.edu/content/trends-investment-treaties-and-arbitration.

Wolfgang Alschner and Florencia Sarmiento, “An Interview with Wolfgang Alschner on Investment Arbitration and State-
Driven Reform: New Treaties, Old Outcomes,” Investment Treaty News (blog), July 4, 2022,
https://www.iisd.org/itn/en/2022/07/04/an-interview-with-wolfgang-alschner-on-investment-arbitration-and-state-driven-
reform-new-treaties-old-outcomes-wolfgang-alschner-florencia-sarmiento/.

Council of the European Union, Note for the Attention of the Trade Policy Committee (Services & Investment), Annex NI:
Energy Materials and Products Under the Subheadings 27.01-27.15, 2804.10 and 44.01-44.02 in Annex [EM | / EM] and
Electrical Energy Produced from Them, As Well As Synthetic Fuels and Activities Excluded from the definitions of “Economic
Activity in the Energy Sector,” (June 2022), https://www.bilaterals.org/IMG/pdf/reformed ect text.pdf#tpage=143.

Ignacio Arroniz Velasco, New Energy Charter Treaty Will Keep Hindering Climate Action (London: E3G, September 2022),
https://www.e3g.org/publications/new-energy-charter-treaty-will-keep-hindering-climate-action.

Lukas Schaugg and Sarah Brewin, Uncertain Climate Impact and Several Open Questions: An Analysis of the Proposed Reform
of the Energy Charter Treaty (Winnipeg: International Institute for Sustainable Development, October 2022),
https://www.iisd.org/system/files/2022-07/energy-charter-treaty-agreement-analysis.pdf.

Supra, note 18.

“The Energy Charter Treaty’s Protection of 1.5°C-Incompatible Oil and Gas Assets,” Boston University Global Development
Policy Center, June 20, 2022, https://www.bu.edu/gdp/2022/06/20/the-energy-charter-treatys-protection-of-1-5c-
incompatible-oil-and-gas-assets.

Lea Di Salvatore, Investor—State Disputes in the Fossil Fuel Industry (Winnipeg: International Institute for Sustainable
Development, December 2021), https://www.iisd.org/publications/report/investor-state-disputes-fossil-fuel-industry.



https://ccsi.columbia.edu/sites/default/files/content/docs/publications/ccsi-oecd-climate-action-investment-governance-not-protection-isds.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/publications/ccsi-oecd-climate-action-investment-governance-not-protection-isds.pdf
https://onlinelibrary.wiley.com/doi/full/10.1111/joes.12392
https://www.oecd-ilibrary.org/finance-and-investment/societal-benefits-and-costs-of-international-investment-agreements_e5f85c3d-en
https://www.oecd-ilibrary.org/finance-and-investment/societal-benefits-and-costs-of-international-investment-agreements_e5f85c3d-en
https://ccsi.columbia.edu/sites/default/files/content/docs/publications/07-Columbia-IIA-investor-policy-briefing-ENG-mr.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/publications/07-Columbia-IIA-investor-policy-briefing-ENG-mr.pdf
https://www.energycharter.org/media/news/article/approved-topics-for-the-modernisation-of-the-energy-charter-treaty/
https://www.iisd.org/system/files/publications/tv16-1-article08.pdf
https://www.iisd.org/system/files/publications/tv16-1-article08.pdf
https://www.tni.org/en/publication/busting-the-myths-around-the-energy-charter-treaty
https://www.clientearth.org/latest/press-office/press/energy-charter-treaty-fundamentally-incompatible-with-eu-law-study-finds/
https://www.clientearth.org/latest/press-office/press/energy-charter-treaty-fundamentally-incompatible-with-eu-law-study-finds/
https://ccsi.columbia.edu/content/trends-investment-treaties-and-arbitration
https://www.iisd.org/itn/en/2022/07/04/an-interview-with-wolfgang-alschner-on-investment-arbitration-and-state-driven-reform-new-treaties-old-outcomes-wolfgang-alschner-florencia-sarmiento/
https://www.iisd.org/itn/en/2022/07/04/an-interview-with-wolfgang-alschner-on-investment-arbitration-and-state-driven-reform-new-treaties-old-outcomes-wolfgang-alschner-florencia-sarmiento/
https://www.bilaterals.org/IMG/pdf/reformed_ect_text.pdf#page=143
https://www.e3g.org/publications/new-energy-charter-treaty-will-keep-hindering-climate-action/
https://www.iisd.org/system/files/2022-07/energy-charter-treaty-agreement-analysis.pdf
https://www.bu.edu/gdp/2022/06/20/the-energy-charter-treatys-protection-of-1-5c-incompatible-oil-and-gas-assets/
https://www.bu.edu/gdp/2022/06/20/the-energy-charter-treatys-protection-of-1-5c-incompatible-oil-and-gas-assets/
https://www.iisd.org/publications/report/investor-state-disputes-fossil-fuel-industry

37

38

39

40

2

42

43

Ella Merrill and Martin Dietrich Brauch, “U.S. Climate Leadership Must Reject ISDS: As the United States Faces Another $15
Billion Suit from the Fossil Fuel Industry, it’s Time for President Biden to Take a Decisive Stance,” Columbia Center on
Sustainable Investment (blog), July 13, 2021, https://ccsi.columbia.edu/news/us-climate-leadership-must-reject-isds-united-
states-faces-another-15-billion-suit-fossil-fuel.

Rachel Thrasher and Kyla Tienhaara, “Why an Oil Firm’s Legal Win is Bad News for Climate Action,” Boston University Global
Development Policy Centre, August 26, 2022, https://www.context.news/climate-justice/opinion/why-an-oil-firms-legal-win-
is-bad-news-for-climate-action?utm_source=news-

trust&utm medium=redirect&utm campaign=context&utm content=article.

Lise Johnson, Lisa Sachs, and Nathan Lobel, Aligning International Investment Agreements with the Sustainable Development
Goals (New York: Columbia Center on Sustainable Development, November 2019),
https://ccsi.columbia.edu/content/aligning-investment-treaties-sustainable-development.

Supra, note 22.

“Modernisation of the Treaty,” International Energy Charter, https://www.energychartertreaty.org/modernisation-of-the-
treaty.

“The Energy Charter Treaty,” International Energy Charter, https://www.energycharter.org/process/energy-charter-treaty-
1994 /energy-charter-treaty.

Supra, note 3.


https://ccsi.columbia.edu/news/us-climate-leadership-must-reject-isds-united-states-faces-another-15-billion-suit-fossil-fuel
https://ccsi.columbia.edu/news/us-climate-leadership-must-reject-isds-united-states-faces-another-15-billion-suit-fossil-fuel
https://www.context.news/climate-justice/opinion/why-an-oil-firms-legal-win-is-bad-news-for-climate-action?utm_source=news-trust&utm_medium=redirect&utm_campaign=context&utm_content=article
https://www.context.news/climate-justice/opinion/why-an-oil-firms-legal-win-is-bad-news-for-climate-action?utm_source=news-trust&utm_medium=redirect&utm_campaign=context&utm_content=article
https://www.context.news/climate-justice/opinion/why-an-oil-firms-legal-win-is-bad-news-for-climate-action?utm_source=news-trust&utm_medium=redirect&utm_campaign=context&utm_content=article
https://ccsi.columbia.edu/content/aligning-investment-treaties-sustainable-development
https://www.energychartertreaty.org/modernisation-of-the-treaty/
https://www.energychartertreaty.org/modernisation-of-the-treaty/
https://www.energycharter.org/process/energy-charter-treaty-1994/energy-charter-treaty/
https://www.energycharter.org/process/energy-charter-treaty-1994/energy-charter-treaty/

	/
	The Agreement in Principle on ECT “Modernization”: A Botched Reform Attempt that Undermines Climate Action
	/
	Photo Credit: Wirestock on Freepik
	Martin Dietrich Brauch
	October 2022
	https://ccsi.columbia.edu/news/agreement-principle-ect-modernization-botched-reform-attempt-undermines-climate-action 
	Seeing the Agreement in Principle0F  on Energy Charter Treaty (ECT) “modernization” and its leaked1F  full text,2F  the “modernization” misnomer can safely be abandoned. The renegotiated ECT does not rise to the mounting global challenges regarding en...
	1. Not on Point: Investment Protection and Arbitration Are Unfit for Accelerating Investment
	The Intergovernmental Panel on Climate Change (IPCC) has expressed the scientific consensus that global emissions of carbon dioxide (CO2) from human activities must “decline by about 45% from 2010 levels by 2030 […] reaching net zero around 2050” to limit global warming to 1.5°C in line with the Paris Agreement. About three-quarters of greenhouse gas emissions come from the energy sector. 
	Pathways to reduce emissions from the energy sector—such as the landmark Net Zero by 2050 report by the International Energy Agency (IEA)—all point to the same direction: the world needs to invest substantially more in solutions including energy efficiency; renewable energy generation (solar, wind, hydropower, and geothermal); energy storage including in the form of batteries; green hydrogen; and electrification of transport, heating, cooling, and industry. At the same time, the world needs to phase out investment in fossil energy (coal, oil, and gas). In the IEA’s pathway, “there is no need for investment in new fossil fuel supply […] beyond projects already committed as of 2021.” 
	However, in 2022, the average annual growth rate in low-carbon energy investment is “well short of what is required to hit international climate goals,” and annual investments in fossil energy are projected to reach USD 952 billion, accounting for a whopping 39.8% of global energy investment. 
	Shifting energy investment flows away from fossils and into renewables requires greater international cooperation, without which “global CO2 emissions will not fall to net zero by 2050.” The ECT’s purpose is to establish “a legal framework in order to promote long-term cooperation in the energy field” (Art. 2), but nothing in the proposed amendment contributes to greater or more effective international cooperation in the areas of the IEA’s “priority actions,” as exemplified below:
	 “Policies should be strengthened to speed the deployment of clean and efficient energy technologies,” including through mandates and standards to drive investment, fossil fuel subsidy phase-outs, and carbon pricing. There is no mention of any of these approaches in the renegotiated ECT. The proposed new ECT Article 17 bis (Subsidies) attempts to limit the arbitrability of subsidies, but shies away from committing ECT members to phase out their fossil fuels subsidies, or even providing guidelines for that phase-out.
	 Nothing was agreed between all ECT parties to “limit or provide disincentives for the use of certain fuels and technologies, such as unabated coal-fired power stations, gas boilers and conventional internal combustion engine vehicles.”
	 The amendment does not address the need for increased international flows of long-term capital, as well as technical and financial support and technology transfers, to support the net-zero transition in developing countries—despite the ECT’s campaign to expand into Africa, Asia, and Latin America and the Caribbean. ECT Article 8 (Transfer of Technology) remains unchanged, committing members to remove existing barriers to technology transfer and not to create new ones, but failing to create cooperation mechanisms to actively foster and increase transfers of energy technologies.
	 ECT Article 9 (Access to Capital) requires each member to open its capital markets and programs for public loans, grants, guarantees or insurance to foreign investors from other members. However, it was not renegotiated to foster “closer cooperation between developers, investors, public financial institutions, and governments,” as required for “mobilizing the capital for large-scale infrastructure,” In the IEA’s words.
	 The renegotiated ECT does not acknowledge the need for a just transition; neither does it create international cooperation mechanisms addressing the needs of the disproportionately affected, including regarding worker retraining, renewable energy siting, aid programs, or social safety nets.
	ECT members missed the chance to tackle the above priority actions head-on and to convert the treaty into an effective international legal instrument to govern energy investment for a just transition to zero-carbon energy systems and economies. Instead, they launched a renegotiation purporting to circumscribe, but actually strengthening and expanding the privileges of the ECT’s investment protection provisions for foreign investors. ECT proponents continue to claim that investment treaties mobilize new investment, despite decades of evidence that the “effect of international investment agreements is so small as to be considered zero,” and ample evidence of their outsized costs. 
	2. Tweaks at the Margin: Modest Changes of Questionable Effectiveness
	ECT members set themselves up for failure when they approved in 2018 the list of topics for renegotiation, covering “a narrow set of investment protection issues.” They did not set out to reconsider the problematic investor–state dispute settlement (ISDS) mechanism, which is at the root of staunch civil society rejection of the ECT in Europe and the ECT’s incompatibility with European Union (EU) law. The renegotiation was launched three years after the adoption of the Paris Agreement, but ECT members did not  set out to align the ECT with climate goals. 
	Under the proposed new article titled “Climate Change and Clean Energy Transition,” each ECT member merely “reaffirms its [existing] commitments” to the international climate change regime and to other avenues for cooperation on climate, energy, trade, and investment. ECT members do not take on new or more ambitious commitments, create new cooperation mechanisms, or improve existing ones.
	The very modest proposed changes to the ECT’s investment protection provisions in Part III (including fair and equitable treatment, expropriation, and transfers related to investments) and arbitration provisions in Part V (including new language on transparency and new articles on frivolous claims, security for costs, and third-party funding) merely reflect some of the recent trends in investment treaty-making, which have limited and dubious effectiveness. The renegotiated ECT would still give investment tribunals excessive leeway in second-guessing the appropriateness of countries’ climate-related measures, and the extent to which private interests prevail over the public good.
	3. Not Bold Enough: The ECT Will Continue to Make Climate Action Difficult and Costly 
	The proposed “flexibility mechanism” allowing each ECT member to unilaterally exclude investment protections for fossil fuels in its territory (through exclusions in Annex NI) fails to offer an ambitious response to the climate emergency. The announced intentions of the EU and the United Kingdom would likely entail their continued protection of fossil fuel investments well into the 2030s. The ambitions of other ECT members are likely to be even slower and lower. 
	The amended ECT would—for a long period, or even indefinitely in countries that do not use the flexibility mechanism—continue to make climate action costly and chill climate regulation. It would continue to undermine climate action by allowing many fossil companies, already the most frequent users of treaty-based ISDS mechanisms, to launch international arbitration claims seeking compensation from governments for legitimate policy measures that may negatively affect the companies’ interests.
	The proposed extension of investment protections to potentially sustainable fuels (including hydrogen, anhydrous ammonia, biomass, biogas, and synthetic fuels) does not represent an improvement. Rather, it further constrains governments’ regulatory space to adopt energy transition policies and increases their costs and liability as they take steps to do so.
	4. Not Fast Enough: A Lengthy Modernization Process, and Even Lengthier Survival Clause 
	ECT members officially started the treaty reform process in November 2017, and it took them 15 negotiation rounds (July 2020–June 2022) to reach the Agreement in Principle. After five years, the process is far from concluded. If adopted by the Energy Charter Conference by November 22, 2022, the amendment will be submitted to ratification. It will enter into force only if three-fourths of the members ratify it, 90 days after that happens, and only for those that ratify it.
	Ratification procedures vary significantly between members and may extend over a few years. For example, the original ECT entered into force 3.5 years after signing. The amended ECT—with its narrow changes of dubious effectiveness—is likely to enter into force only in the second half of the 2020s.
	In addition, Article 47 (Withdrawal) remains unchanged, maintaining the sunset or survival clause on the treaty’s continued application for 20 years after withdrawal. 
	Whether under the existing ECT or the eventually amended one, and even when withdrawing from either, ECT members will continue to be locked into investment protection and arbitration for a long period that is incompatible with the urgency of the just net-zero energy transition. 
	Martin Dietrich Brauch is a Lead Researcher at the Columbia Center on Sustainable Investment (CCSI). His work focuses on legal and policy frameworks and practices for sustainable investment to achieve climate change mitigation and adaptation goals—including through decarbonization and a just transition to net-zero emission energy systems and economies—along with other SDGs. He would like to thank Lisa Sachs and Chris Albin-Lackey for their invaluable input. Originally published by Kluwer Arbitration Blog.

