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Keytakeaways

◆ Mozambiqueisendowedwithextensiveuntappednaturalresources,
particularlygasandcoal.Thecountry’sgambleonossiluel-basedeconomic
growthcomeswithsigniicanteconomicrisksandcrowdsoutinvestmentsin
thecountry’senormousrenewableenergypotential.

◆ Mozambiqueacesasubstantialeconomicriskduetoitsexposureto
investor-state dispute settlement (ISDS) claims by oreign investors in its coal,
oil,andgassectors.Theinvestmentprotectionsinthecountry’sinternational
investmentagreementsandcontracts,combinedwithISDS,exposeMozam-
biquetomulti-billion-dollarinancialliabilities.Evenconservativeestimations
showthatpotentialISDSliabilitiesromoilandgasprojectswouldcover
almostadecadeoMozambique’sgovernmentexpendituresorSDGs.

◆ Mozambique’sinternationalinvestmentagreementsandpubliclyavailable
oil,gas,andcoalcontractsalloworeigninvestorstobypassthenational
judicialsystemandbringmulti-billion-dollarISDSclaimsagainstMozam-
bique.Suchclaimscanresultinsigniicantcostsorthecountry,andtheyalso
haveaconsiderablechillingeectonanynewpublic-interestregulationin
areassuchashealth,environment,communityrightsorlaborprotections.
ISDScanundermineattemptstoadoptmeaningullegislationtotransition
awayromossiluelsandachievesustainabledevelopmentgoals.This
regimecanthereorecontributetolockingthecountryintoahigh-carbon
economy.

◆ Inaddition,multiplestabilizationclausesintheanalyzedcontractslock
theoperationsintospeciiclegalandiscalregimesorthedurationothe
contracts.Stabilizationclausesprotectinvestmentsromunexpectedregula-
torychangesornewiscalrules.Iahoststatedoesintroducesuchchanges,
stabilizationclausesallowinvestorstodemandmeasuresorcompensation
thatwouldensuretheirsameproitabilityabsentsuchchanges.Theseclauses
thusexacerbatethelimitsto–andchillingeecton–states’publicinterest
regulation.

◆ MozambiqueandothercountriescantakeactionstoremoveISDSrom
theircontractsandtreaties,replacingthemechanismwithalternativedispute
resolutionmechanisms.Theycanalsotakestepstoterminateinvestment
agreementsinorce.HomecountriesoMozambique’soreigninvestorshavea
responsibilitytosupportsuchaction,especiallyasthey,themselves,remove
ISDSromtheirowntreaties.

Thisreportwascommissionedby
FriendsoftheEarthEuropeJusticia
Ambiental-FriendsoftheEarth
Mozambique,Milieudefensie-
FriendsoftheEarththeNetherlands,
andFriendsoftheEarthUSand
writtenbytheColumbiaCenter
onSustainableInvestment

Acknowledgements
TheauthorswouldliketothankKyla
Tienhaara,andSimonBatiort,Martin
DietrichBrauch,LisaSachs,and
PerrineToledanoortheirthorough
reviewandorprovidingcomments
onadraf.ThanksalsotoIsabelle
Geuskens,LuisaAbbottGalvao,
DanielRibeiro,andPauldeClerckor
theircomments.



FriendsotheEarthEuropegrateully
acknowledgesinancialassistance
romtheEuropeanCommission(Lie
Programme).Thesoleresponsibility
orthecontentothisdocumentlies
withFriendsotheEarthEurope.It
doesnotnecessarilyrelectthe
opinionotheundermentioned
above.Theundercannotbeheld
responsibleoranyusethatmaybe
madeotheinormationcontained
therein.

Graficdesign
https://www.marmelade.be



Bi
lli
on
-d
ol
la
re
xp
os
ur
e:
In
ve
st
or
-s
ta
te
d
is
pu
te
s
et
tle
m
en
ti
n
M
oz
am

bi
qu
e’
s
o
ss
il
u
el
s
ec
to
r

3

Ta
bl
e
of
c
on
te
nt
s

Tableofcontents

Keytakeaways 2

Tableocontents 3

1. Introduction 4

2. Mozambique’sExposuretoTreaty-BasedISDS 6

3. Mozambique’sExposuretoContract-BasedISDS 7

ISDSClauses 7

StabilizationClauses 7

Treaty-likeclauses 9

4. ConclusionandRecommendations 10

Reerences 11

APPENDIX1.Tablelistingtheossiluelinvestment 13

Endnotes 15



Bi
lli
on
-d
ol
la
re
xp
os
ur
e:
In
ve
st
or
-s
ta
te
d
is
pu
te
s
et
tle
m
en
ti
n
M
oz
am

bi
qu
e’
s
o
ss
il
u
el
s
ec
to
r

4

Ta
bl
e
of
c
on
te
nt
s

emissionsin2022was2.96GtCO2e
12Inotherwords,

cumulativeemissionsresultingromthesesixprojectsare
equivalenttotheemissionsotwenty-sevencountriesor
ouryears,includingsomeothebiggestpolluters,suchas
Germany.13

Exploitingtheseresourceswouldconsiderablyjeopardize
theachievementoglobalclimatechangegoals,14posing
graveriskstoMozambique,givenitsvulnerabilityto
climatechangeimpacts.15

Likeotherossiluel–exportingdevelopingcountries,
Mozambiqueacesprooundeconomicrisksbydelayingits
transitionawayromossiluelextractionandexport.16
First,inthelongterm,suchresourcesareunlikelyto
remaineconomicallycompetitive.Asglobaleorts
intensiytomitigateclimatechange,ossiluelreservesare
poisedtobecomestrandedresources.Thissituationwill
impacttheproitabilityoexistingandnewossiluel
projectsworldwide,andthereore,alsoinMozambique.17
Moreover,thecountry’seconomyisnotdiversiied:itis
exceptionallyentangledwithandhighlydependentonits
extractivesector,which,inturn,issubjecttohighlyvolatile
markets.18Muchendemiceatures,coupledwiththe
strandingotheseassets,considerablylowertheproit-
abilityotheseprojectsandmakeitchallengingtorealize
eectiveandinclusivegrowth.

Second,developingcoal,oil,andgasprojectslocks
Mozambiqueintoahigh-carboneconomyandinrastruc-
ture,delayingthetransitiontosustainableandlow-carbon
alternatives.19Mozambiqueisrichlyendowedwithrenew-
ableenergyresourcesthatarescarcelyexploited.20Fora
countrylikeMozambique,renewableenergy(RE)could
helpsustainablyimproveaccesstoenergy,especiallyin
ruralareas(SDG7),andalsorespondtotheclimatechange
challenge(SDG13).21However,thecurrentocusonossil
uelresourcesislockingMozambiqueintoineicient
megaprojectsthatarenotachievingtheseobjectives.

1 Introduction
Mozambiqueishometoabundantnatural

resources,includingcoal,gas,titanium,and
otherminerals.Itsabundantanduntapped
gasreserves,estimatedataround100trillion
cubiceet,rankitamongtheworld’stopgas

reservoirsandthethirdlargestinArica.1Mozambiqueis
alsoestimatedtohavesubstantialcoalreserves,around
1,975milliontons,rankingit26thintheworld.2

Decadesominingandresourceextraction,however,have
nottranslatedintosustainedeconomicgrowth.3In2023,
Mozambiquewasrankedamongthetencountrieswiththe
lowestHumanDevelopmentIndex.4Withverylimited
economicdiversiication,Mozambique’seconomyremains
particularlyentangledwithanddependentonits
extractiveindustryandoicialdevelopmentaid.5

Mozambique’sextractiveindustryhasalsobeenembroiled
inhumanrightsabuses.Forinstance,anongoingcivilwar
hasunoldedinCaboDelgadosince2017inconnection
withitsgasmegaproject,whichisoneothebiggestgas
extractionprojectsinArica.6Theongoingconlicthas
alreadyresultedinextremeviolenceandthedisplacement
o670,000people.7InTeteprovince,localcommunities
residingincloseproximitytocoalmineshavereporteda
rangeoissues,includingorceddisplacement,land
grabbing,inadequatecompensation,andadversehealth
eectsduetoenvironmentalpollution.8

TheexploitationoMozambique’scoal,oil,andgas
reservesisalsoincompatiblewithglobalclimatechange
goals.Recentresearchidentiies425oil,gas,orcoal
projectsas“carbonbombs”worldwide.9Eachothese
projectspresents aCO2emissionspotentialthatexceeds1
Gigaton;10sixothesecarbonbombsareinMozambique.11
Potentialemissionsromthesesixprojectsaloneare
expectedtobe11.8gigatonsoCO2(GtCO2),making
Mozambiquethe19thcountryintherankingocarbon
bombs.Incomparison,theEuropeanUnion’stotal
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4(qualityeducation)in2023.Thesethreeitemsconstitute
halothe2023publicbudget.29Assumingtheseamounts
remainedconstantinbudgetsoverthenextdecade,even
Tienhaaraetal.’sunderestimatedigureoUSD29billionin
potentialISDSliabilitiesromoilandgasprojectswould
coveralmostadecade oMozambique’sgovernment
expendituresorSDGs1,3,and4,orapproximatelyhala
decadeototalpublicexpenditures.Thereore,potential
ISDSliabilitiesromoilandgasprojectscoulddiverta
substantialamountoMozambique’spublicresources
awayromhigh-priorityareassuchaspovertyeradication,
education, andhealthcareatacrucialtimeorachieving
the2030Agenda.

ThispaperdescribestherisksMozambiqueacesinterms
opotentialISDSclaimslinkedtoossiluelprojectsinits
territoryunderthecountry’sinvestmenttreatiesand
publiclyavailablecontracts.Theanalysisisbasedon
Mozambique’sapplicableinternationalinvestment
agreements(IIAs)30and22oMozambique’spublicly
availablecontractsoroil,coal,andgasprojects.31

AnopaquebutormidableobstacletoMozambique’s
abilitytonavigatetheglobalenergytransitionand
mitigaterisksisitscommitmentstoprotectinvestorsinthe
ossiluelsectorthroughcontractsthatgovernspeciic
projectsandthroughinvestmenttreatieswithinvestors’
homecountries.Thesecontractsandtreatiesincludea
numbero extraordinarylegalprotectionsorinvestors
thataredirectlyenorceableagainstthestatethroughthe
investor-statedisputesettlement(ISDS)mechanism.
Increasingly,ossiluelcompaniesandinvestorsareusing
thismechanismtolockintheproitabilityotheirinvest-
mentsinthecontextotheenergytransition,challenging
measuresthatstatesaretakingtotransitionawayrom
ossiluelextractionanduse.22

FossiluelinvestorshavereliedextensivelyonISDSsince
itsinception.Globally,aso2023,coal,oil,andgas
investorshaveinitiated20%oallknowncontract-and
treaty-basedISDScases;theseclaimshavealreadygranted
thematleastUSD82.8billion.23Othecaseswherethe
arbitraltribunalreachedadecision,theawardwasinavor
otheinvestorinover75%othecases.24

Tienhaaraetal.estimatethatglobalclimateactioncould
generateupwardoUSD340billioninnewISDSclaims
globallyromoilandgasinvestorsandthatMozambiqueis
oneothemostexposedcountries.25Inanotherstudy,they
calculatethat“thetotalmean[netpresentvalue]oall
[Mozambique’s]treaty-protectedoil/gasassets($29
billion)isnearlytwicethesizeoitsGDPin2019($15
billion).”26Bothstudiesonlyconsideryet-to-be-developed
projectsinupstreamoilandgas(e.g.,excludingcoaland
midstream/downstreaminrastructure)anddonot
accountortheISDSexposurewithprojectsunder
explorationordevelopment,27sotheactualpotential
liabilitiesorhoststatesingeneral,andMozambiquein
particular,aremuchhigher.TotalEnergies’inalinvest-
mentdecisionortheLNGmegaprojectinCaboDelgado
alonestandsatUSD20billion.28

Mozambique’s2023publicbudgetallocatesatotalamount
oMZN200trillion-equivalenttoapproximatelyUSD3.1
billion—togovernmentexpendituresgearedtoward
achievingSustainableDevelopmentGoals(SDG)1
(eradicatingpoverty),3(goodhealthandwell-being),and

 Globally,asof2023,coal,oil,andgasinvestorshaveinitiated20%ofallknowncontract-andtreaty-based
ISDScases;theseclaimshavealreadygrantedthematleast
USD82.8billion.Ofthecaseswherethearbitraltribunal
reachedadecision,theawardwasinfavoroftheinvestorin
over75%ofthecases. "
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analyzedcontractsinthisanalysis)includeadditional
languagetospeciythenationalityotheinvestororothe
investmentorpurposesotreatyprotectionanddispute
settlementprovisions.44Mozambique’sinvestmenttreaty
withMauritiusalsocontainsan“umbrellaclause”such
thatanybreachotheinvestor’scontractualrightsbythe
hoststatecanbeconsideredaviolationothetreaty.45
Evenithereisgreatdiversityintheinterpretationo
umbrellaclausesbyinvestmenttribunals,suchprovisions
canhaveapowerulchillingeectbyallowinginvestorsto
buildclaimscombiningtreatyandcontractual
obligations.46

2 Mozambique’s
Exposureto
Treaty-BasedISDS

Mozambiqueisapartyto25IIAsinorce.34
Investmenttreatiesaordoreigninvestors
specialprotectionsthatareenorceable
directlyagainstthe‘host’state,allowing
themtoclaimdamagesorallegedbreaches

otheinvestorprotections.35Theseusuallyinclude
protectionsagainstdirectandindirectexpropriation,36as
wellasstandardssuchasairandequitabletreatment
(FET),37nationaltreatment,38most-avored-nation
treatment(MFN),39andullprotectionandsecurity.Allo
Mozambique’sBITsinorceprovideorthesetypeso
protections.40

Atirstglance,onlyaveryewinvestorsseemtohaveaccess
totreatyprotection.AspresentedinAppendix1,itappears
thatinvestorsinonlyourcontractswouldbecoveredbythe
applicableBIT,basedonthenationalityothecontracting
partyasexpressedinthecontract.41Mostotheconcession-
airesinthesecontractshavebeenconstitutedunderthe
lawsoMozambique.Inthiscontext,itisimportanttonote
thattheremightbeadvantagesorrequirementsoran
investortoestablishacompanyinthehoststate.For
example,regardingoilandgasactivities,article26othe
PetroleumLaw21/2015requiresacompanytoberegistered
inMozambiquetosignanEPCCandconductpetroleum.

However,thisisillusoryoraseriesoreasons.IIAs
Protectedinvestorscanincludenotonlythecontracting
entitiesbutalsosubsidiariesandshareholdersbasedin
countrieswithwhichMozambiquehasatreaty.Aprevious
analysisthattakesintoaccountthenationalityothe
investors’headquartersrevealsthatalmostall ossiluel
megaprojectsarecoveredbyoneormoreIIAwithISDS
provisions.42Investorsofen“treatyshop”andbringcases
throughentitiesthatareabletodirectlytakeadvantageo
themostavorableIIA,43soMozambique’sexposuretoIIA
riskisasvastasthenetworkoshareholdersandsubsidiar-
iesoitsinvestors.Toacilitatetheabilityoshareholders
andotherstakeholdersintheinvestmentstobringclaims
underexistingIIAs,manyothecontracts(11outothe20
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bypassthenationaljudicialsystem,asinthecaseo
investorsandshareholderscoveredbyIIAs,undermining
thegovernment’sownabilitytoadvanceandimprovethe
applicablelegislationandproceduralrulesrelatingto
thesesectors.

StabilizationClauses
Thecontracts’stabilizationclausescanexacerbatethe
risksotreaty-basedandcontract-baseddisputesettle-
mentprovisions.Stabilizationclausesprotect investments
romunexpectedregulatorychangesoverthedurationo
thecontract.Theyhavereceivedwidespreadattention
becauseotheirchillingeectongovernmentregulation
“designedtopromoteenvironmental,social,orhuman
rightsgoals.”53

Thecontracts underanalysisincludevariousormso
stabilizationclauses(withsubstantiallysimilarwording),54
andthirteenothemandthe2006EPCCmodelinclude
multiplestabilizationprovisionsinthesamecontract.55

The2007miningcontractconcludedwithVale’ssubsidi-
ary56includesaullreezingstabilizationclause.Thistype
oclausestipulatesthatchangestothelawarenot
applicabletotheproject.57

Thetermsothiscontractarebindingduringtheterm
otheprojectontheState,whichundertakesnotto
changethemunilaterallyortoactinsuchawayasto
aectthetermsandconditionsdeinedorthe
implementationandoperationotheproject.
[TRANSLATEDFROMPORTUGUESE]58

Thisreezingstabilizationclauseisthemosttraditional
ormostabilizationandis“regardedascontractually
prohibitingthehoststateromenactinglegislationthat

3Mozambique’s
Exposureto
Contract-BasedISDS

InadditiontoISDSexposureunderIIAs,Mozambique
ishighlyexposedtoISDSriskinitscontractsbecause
othecombinationoitscontracts’disputesettlement
provisions,stabilizationclauses,andothertreaty-like
investorprotectionprovisions.

AsoNovember2023,Mozambiqueconcludedsixlicensing
roundsooilandgasexploration.Initssixthround,it
granted16licensesoroilandgasexploration,andinits
previousround,in2015,thegovernmentawarded15
licenses.47TheMozambiqueminingcadastreshowsa
myriadominingconcessionsandexplorationareas,with
alargenumberoactivecoalminingconcessions.48Only20
coal,oil,andgascontractsinorcearepubliclyavailable,
constitutingonlyasmallsampleoMozambique’sossil
uelinvestmentcontracts.49

Thisanalysisisbasedonthese20contracts50and2model
explorationandproductionconcessioncontracts(EPCC)
adoptedbyMozambiquein2006and2016(seelistin
Appendix1).Twelvecontractsareconcessioncontractsor
theexplorationandsubsequentproductionohydrocar-
bons(oilandgas),eitheronshoreoroshore;oneisan
inrastructurecontractortheconstructionoapipeline;
andsevenareminingcontractsorcoalextraction.

ISDSClauses
EverycontractanalyzedcontainsanISDSprovision
allowingtheinvestortobringclaimsallegingharm
sueredbecauseomeasuresadoptedbyMozambique
thatbreachitscontractualobligations.

Eighteencontracts51andthetwomodelcontracts,provide
thatinegotiationsdonotresolvedisputes,eitherparty
mayresorttoISDSasthesolemethodoadjudicating
disputesinvolvingtheinterpretationolawortheapplica-
tionothecontract.52Thesecontractsallowinvestorsto
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Mostothecontracts(15),andthetwomodelEPCCs
includeiscalstabilizationprovisions.Therearetwotypes
oiscalstabilizationclauses,andtheirstgenerallyhews
closetotheollowing:

Intheeventthat,afertheEectiveDate,anyother
taxthatisnotothetypesetoutinArticle11is
introducedintheRepublicoMozambique,and,asa
result,thereisanadverseeectoamaterialnature
ontheeconomicvaluederivedromthePetroleum
Operationsbytheconcessionaire,thePartieswill,as
soonaspossiblethereafer,meettoagreeon
changestothisEPCCwhichwillensurethatthe
concessionaireobtainsromthePetroleumOpera-
tions,ollowingsuchchanges,thesameeconomic
beneitsasitwouldhaveobtainedithechangeinthe
lawhadnotbeeneected.[Emphasisadded,
translatedromPortuguese]64

Thesecondtypeoiscalstabilizationisoundineight
Contracts-theearlyEPCCsconcludedbetween2005and
2010-andthe2006EPCCmodelcontract.Theseclauses
typicallyreadalongthelinesotheollowing:

IthereisabreachothewarrantysetoutinArticle
11.6[iscalguarantees]65orintheeventthataferthe
EectiveDatethereisachangeinthelawsothe
RepublicoMozambiqueothekindreerredtoin
Article11[iscalstabilization]andasaresult,the
Partiesmeettoagreeonchangestobemadetothis
EPC[C],thenduringtheperiodstartingwhenthe
changeinthelawcomesintoeectandendingwhen
anagreementbetweenthePartiesisreached
pursuanttoArticle11,theportionoProitPetroleum
towhichtheConcessionaireandtheGovernment
wouldotherwisebeentitledshallbeadjustedso
thatthenetrevenuestobereceivedbytheConces-
sionaireromPetroleumOperationsarethesameas
theywouldhavebeeninochangeinthelawhad
takenplace.[Emphasisadded]66

Theseiscalstabilizationprovisionsunctionsimilarlytoan
economicequilibriumclause,wherebythestatemust
ensuretheconcessionairecontinuestoexperiencethe
sameiscaladvantagesthroughoutthecontract’sduration.

TheOECDGuidingPrinciplesorDurableExtractive
Contracts67notesthat“wheregovernmentsdecidetheyare
necessary,iscalstabilizationprovisionscanbedesigned
tominimizethegeneraltaxpolicyimpact,bylimitingits

modiiestheinvestmentcontract.Theyaredescribedas
‘plac[ing]aguillotineonchangesintheproperlaw.’By
committingthestate‘atthecoreoitslegislativesover-
eignty,’theyconstitute‘anabsoluteblock’onitslegislative
competence.”59

Amodestlylessrestrictiveapproachistheinclusiono
economicequilibriumandallocationoburdenclauses,60
whichprovidesthatianychangeinthelawaectsthe
economicinterestsotheconcessionaire,thepartiesmust
agreeonthenecessarychangestobemadetothe
contractstorestoretheinvestor’soriginaleconomic
position.Mostcontracts(17),butnoneothemodel
contracts,includeaneconomicequilibriumclause. These
arewordedexactlyas–orsubstantiallysimilarto–the
ollowingarticleromanEPCCwithEni:

Intheeventochangesinpetroleumlegislationorin
anyotherMozambicanlegislationthataect
PetroleumOperationsthatmay,individuallyor
cumulatively,negativelyaecttheeconomicbeneits
otheConcessionaireortheStateunderthiscontract,
thePartieswillmeetassoonaspossibleaferthe
occurrenceoanyotheaorementionedsituations
withaviewtoveriyingandagreeingonthe
necessarychangestothiscontractinorderto
restore,ascloseaspossible,theeconomicbeneits
thatwouldaccruetotheconcessionaireithe
legislativechangehadnotoccurred.
[EMPHASISADDED,TRANSLATEDFROMPORTUGUESE]61

Thesamearticleprovidesanexceptionornon-discrimina-
torymeasuresadoptedintheinterestosaety,health,
labor,orenvironmentalpreservation,solongastheyare
reasonableandinaccordancewithstandardsgenerally
acceptedintheinternationalpetroleumindustry.The
provisionplacestheburdenoprooonthestateinany
disputesurroundingthisrequirement.62Ininvestor-state
disputes,arbitratorsareaordedwidelatitudeindeter-
miningwhetherameasuretakeninthepublicinterestis
reasonableandnon-discriminatory.Thecontractsalsodo
notspeciythe“standardsgenerallyacceptedinthe
internationalpetroleumindustry,”whichisanevolving
andsubjectivestandard.

Thestabilizationoiscaltermscanbeoundinbothlaw
andcontract.Mozambique’sTaxLawwasamendedin2017
tograntiscalstabilitytopetroleumoperationsorten
years,extendibleorthedurationothecontract.63Several
EPCCssignedaferthatdatereerencethatlegalprovision
explicitly.

Thisfreezingstabilizationclauseisregardedas
contractuallyprohibitingthehoststatefromenacting
legislationthatmodifiestheinvestmentcontract. "



Bi
lli
on
-d
ol
la
re
xp
os
ur
e:
In
ve
st
or
-s
ta
te
d
is
pu
te
s
et
tle
m
en
ti
n
M
oz
am

bi
qu
e’
s
o
ss
il
u
el
s
ec
to
r

9

Ta
bl
e
of
c
on
te
nt
s

scopetospeciickeyiscalterms(notalliscalterms),such
asagreedrates,oraspeciicperiodotime(notindei-
nitely),andpossiblybyapplyingastabilitypremiumontax
rates.”68Theiscalstabilizationclausesembeddedin
Mozambique’sanalyzedcontractsdonotrelectthose
recommendations:theyarenotlimitedtospeciickey
iscalterms,andtheyendureorlongperiodsotime.

Stabilizationclausesmayhindertheimplementationor
applicationocrucialsocial,environmental,andeconomic
policiesandlawsonlargeextractiveprojects.Projectsmay
beexemptromorrequirecompensationorcomplying
withmorerobustlawsandregulationsinareassuchas
communityengagement,laborrelations,saety,environ-
mentalimpact,orclimateaction.Fiscalstabilization
clausescanpreventstatesromadoptingclimate-oriented
iscalmeasuressuchascarbontaxes.69

Stabilizationclausescanalsobolsterclaimsmadeby
oreigninvestorsbasedontreatyprovisions.Stabilization
clausesandbroadly-wordedinvestorprotectionscanboth
beusedtoundermineorchallengelegislativemeasures,
executiveactions(regulations),judicialdecisions,host
statepolicies,andeventhehoststate’sparticipationin
newinternationaltreaties.70

Treaty-likeClauses
Someothekeyprotectionstypicallyoeredtooreign
investorsinIIAshavealsobeenincludedintheanalyzed
contracts.Forinstance,allo theEPCCsconcludedbeore
2016andiveminingcontractsprovideexplicitprotection
againstindirectexpropriation.Investorshaveclaimed
breachesoindirectexpropriationwhenahostgovern-
mentmeasureorseriesomeasuresallegedlyinterere
withtheirinvestmentevenwithoutadirecttakingothat
investment.Investorshavesuccessullychallengedarange
oregulatorymeasuresastantamounttoexpropriation,
urthererodinghoststates’policyspace.71

Lastly,iveotheanalyzedminingcontractsincludea
most-avored-nation(MFN)clause, whichentitlesoreign
investorstoreceivetreatmentnolessavorablethanthat
grantedtoinvestorsromanyotheroreigncountry.This
mechanismhasbeeninterpreted toallowinvestorsto
importavorableprovisionsromIIAsbetweenthehost
stateandthirdcountries,therebyenhancinginvestors’
protections.72Thisclausemayacilitate“treatyshopping,”
whereinvestorsexploitadvantageousprovisionsrom
unrelatedtreaties,increasingMozambique’sexposure
beyonditsnegotiatedagreements.73

 Investorshaveclaimed
breachesofindirect
expropriationwhenahost
governmentmeasureor
seriesofmeasuresallegedly
interferewiththeir
investmentevenwithouta
directtakingofthat
investment. "
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investmentsandprotectingitsownregulatoryautonomy.79
Becauseanamendmentrequiresanagreementbetween
thepartiestotheIIA,statescannotdothisunilaterally.In
thecaseoamendinganIIAtoremovetheISDSprovision,
statesmaychoosetoreplacethatprovisionwithan
alternativemechanism,suchasstate-to-statedispute
settlementorrelianceondomesticlegalsystemsonlyto
resolveinvestmentdisputes.80Guidancecanbedrawn
romMozambique’sexperienceintherenegotiationothe
SADCprotocoloninvestment,leadingtotheremovalo
theISDSclauseandtherebalancingoinvestment
protectionsandsecuringregulatoryspaceorthehost
states.81

Lastly,Mozambiqueshouldalsoassessitsexposureto
ISDSundercontractsandconsiderrenegotiatingthem.
Here, oneotheoremostchallengesisthethreatolegal
disputesandthepotentialorISDSclaimsthatcould
discourageMozambiquerompursuingrenegotiations.To
addressthesechallenges,Mozambiqueshouldseekto
buildlegalandinancialexpertisetorenegotiateitsossil
uelcontractsonabasisoairnessandequity,bringing
theminlinewiththeclimatechangeandenergytransition
imperativesandpreventingthedevastatinglong-term
developmentalconsequencesoacarbonlock-in.82More
broadly,thegovernmentshouldcareullyweightherisks
ourtherentrenchingISDSliabilitiesresultingromnew
ossiluellicensingroundsandcontractsagainstthe
overwhelminglong-termadvantagesoreducingossiluel
dependenceandleaproggingtolow-carbondevelopment
basedonrenewableenergysystems.

HomecountriesoMozambique’soreigninvestorshavea
responsibilitytosupportboththeterminationoIIAsand
therenegotiationocontracts,inlinewithboththeir
climateandbroadersustainabledevelopmentandruleo
lawcommitments.83Indeed, suchsupportwouldalignwith
thestepsthatmanycountriesintheEuropeanUnionand
theUnitedStateshavealreadytakentolimittheirown
exposuretoISDS.84

4Conclusion
and
Recommendations

Thear-reachingandbroadprotectionsaorded
tooreigninvestorsunderMozambique’sIIAs
andossiluelcontracts,combinedwithaccess
toISDS,islikelytoparalyze—possiblybeyond
mid-century—anyattempttoadoptmeaningul

legislationtotransitionawayromossiluelsandachieve
sustainabledevelopmentgoals.Allotheanalyzed
contractsweresignedbetween2000and2019and
contemplate,onaverage,anextractiveperiodo25to30
years.Someothecontractsexplicitlyprovideorthe
possibilityoextensionintimeorarea.Forexample,acoal
concessionsignedin2014withMidwestAricahasa
durationo25yearsandoreseesthepossibilityo
continuingtheextractionorasecondperiodo25years.74
Inotherwords,Mozambiquecouldstillbeextractingcoal
underthetermsothatcontractin2064.

SeveralactionsareavailabletoMozambiqueanditspartner
countriestoaddresstheissuesidentiiedinthispaper.75

First,Mozambique—unilaterallyorbyconsentwithits
partnerstates—canterminateIIAsinorceandagreeto
neutralizesunsetclauses.76TerminationoIIAswouldhelp
Mozambiqueaddresstheexcessivecostsandrisks
associatedwiththecurrentregime.Whileunilateral
terminationoIIAsispossibleandhasbeendoneby
severalstates,77terminationbyconsentispreerable.
UnilaterallyterminatinganIIAthatincludesasunset
clauseexposesMozambiquetoISDSclaimsoranumbero
yearsaferitsunilateraltermination,whereasmutual
terminationwithaneutralizedsunsetclausewould
immediatelyextinguishingtheinvestmentobligationso
thestatepartiestowardcoveredinvestors.78

Mozambiqueanditstreatypartnerscouldalternatively
amendtheiragreementstoremoveISDSprovisions.
AmendingIIAsinthismannerrelectsastate’ssovereign
righttoadaptitsobligationsandcommitmentswhile
seekingtostrikeabalancebetweenprotectingoreign
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APPENDIX1.Tablelisting thefossilfuelinvestment

contractsunderanalysis.

Table1includesthefollowingcontracts:

a] 1productionsharingagreement(PSA)(2000);

b] 1inrastructureconstructioncontract-thepipeline
contract(2000);

c] 6irst-generationexplorationandproductionconces-
sioncontracts(EPCC), similarinstructureandwording
tothe2006EPCCmodelcontract.(2005-2010)Someo
thesecontractshaveadditionalagreements,which
havebeenaddedhereundertheoriginalcontracts;

d] 7miningcontracts(2007-2015);

e] 5second-generationEPCCs,similarinstructureand
wordingtothe2016EPCCmodel(2018);and

] 2EPCCmodelcontracts(2006&2016).



       Stabilization
clauses

Co
nt
ra
ct
n
am

e

Ye
ar


Ty
pe
o
fc
on
tr
ac
t

Fu
el

N
at
io
na
lit
y
(a
cc
or
d-

in
g
to
c
on
tr
ac
t)

Ap
pl
ic
ab
le
II
A

Ar
b.
R
ul
es

Ec
on
om

ic
e
qu
ili
br
iu
m

Pe
t.-
pr
of
it
sh
ar
in
g
ra
tio

Pe
t.
L
aw

Fi
sc
al

ContratodePartilhadeProduçãao
paraosBlocosdePandeeTemane

2000 PSA Oil/Gas Mozambique  CCI X X X X

ContratodeGasoduto 2000 Pipeline Oil/Gas Mozambique  CCI    X

ContratodeConcessãoparaPesquisa
eProduçãoentreoGovernoda
RepúblicadeMoçambiqueeSasol
PetroleumSofala,LimitadaeEmpresa
NacionaldeHidrocarbonetos.E.P.para
osBlocos16&19

2005 EPCC Oil/Gas Mozambique  UNCITRAL  X X X

ContratodeConcessãoparaPesquisa
eProduçãoentreoGovernoda
RepúblicadeMoçambiqueeAnadarko
MozambiqueArea1Limitadae
EmpresaNacionalde
Hidrocarbonetos,paraArea1
“Oshore”doBlocodoRovuma

2006 EPCC Oil/Gas Mozambique  ICSID X X X X

AdendaaoContratodeConcessão
paraPesquisaeProduçãodaArea1
“oshore”doBlocodoRovuma

2017 Additional Oil/Gas Mozambique
UK
BritishVirgin
Islands
Netherlands
Cyprus
India

Mozambique
-UKBIT(2004)
Mozambique
-Netherlands
BIT(2001)
India-
Mozambique
BIT(2009)

CCI    

ContratodeConcessãoparaPesquisa
eProduçãoentreoGovernoda
RepúblicadeMoçambiqueeEniEast
AfricaS.P.A.eEmpresaNacionalde
Hidrocarbonetos,E.P.paraArea4
OshoredoBlocodeRovuma

2006 EPCC Oil/Gas Mauritius Mauritius-
Mozambique
BIT(1997)

ICSID X X X X

AcordoComplementar[aoContrato
deConcessãodePesquisae
ProduçaodaArea4,datadode20de
Dezembrode2006]

2017 Additional Oil/Gas       

2°AcordoComplementarao
ContratodeConcessãodePesquisae
ProduçaoparaaArea4Oshoredo
BlocodoRovumaDatadode9de
Agostode2019EntreoGovernoda
RepúblicadeMoçambiquee
MozambiqueRovumaVentureS.P.A.
KgMozambiqueLtdGalpEnergia
RovumaB.V.EmpresaNacionalde
Hidrocarbonetos,E.P

2019 Additional Oil/Gas       

ContratodeConcessãoparaPesquisa
eProduçãoentreoGovernoda
RepúblicadeMoçambiqueeArtumas
MoçambiquePetróleosPetroleos,
LimitadaeEmpresaNacionalde
Hidrocarbonetos.E.P.daraArea
“Onshore”doBlocodoRovuma

2007 EPCC Oil/Gas Italy Italy-
Mozambique
BIT(1998)

ICSID X X X X

ContratodeConcessãoparaPesquisa
eProduçãoentreoGovernoda
RepúblicadeMoçambiqueePC
Mozambique(RovumaBasin)LTDe
EmpresaNacionalde
Hidrocarbonetos.E.P.paraasAreas
“Oshore”3&6daBaciadeRovuma
RepúblicadeMoçambique

2008 EPCC Oil/Gas Mozambique  ICSID X X X X

ContratodeConcessãoparaPesquisa
eProduçãoentreoGovernoda
RepúblicadeMoçambiqueeSasol
PetroleumMoçambiqueExploration
LimitadaeEmpresaNacionalde
Hidrocarbonetos.EmpresaPública
paraArea“A”Onshore

2010 EPCC Oil/Gas Mozambique  UNCITRAL X X X X

ContratoMineiroRelativoaConcessão
MineiradaMinadeCarvãodeMoatize
entreoGovernodaRepúblicade
MoçambiqueeRioDoceMoçambique,
Limitada

2007 Mining
contract

Coal Mozambique  ICSID    X

ContratoMineiroEntreoGovernoda
RepúblicadeMoçambiquee
RiversdaleMoçambiqueLimitada

2009 Mining
contract

Coal Mozambique  ICSID/
UNCITRAL

X   X

ContratoMineiroEntreoEstado
RepresentadopeloMinistérioDos
RecursosMineraiseMinasMoatize,
Lda.

2013 Mining
contract

Coal Mozambique  ICSID X   

ContratoMineiroEntreaRepúblicade
MoçambiqueeMidwestAfrica,Limitada
paraExploraçãode CarvãonoDistrito
deMoatize,ProvínciadeTete

2013 Mining
contract

Coal Mozambique  ICSID X   

ContratoMineiroentreoGovernoda
RepúblicadeMoçambiqueeSol
MineraçãoMoçambique,SA

2014 Mining
contract

Coal Mozambique  ICSID X   

ContratoMineiroentreoGovernoda
RepúblicadeMoçambiqueeENRC
Moçambique,LDA

2014 Mining
contract

Coal Mozambique  ICSID X   

ContratoMineiroentreoGovernoda
RepúblicadeMoçambiqueeEtaStar
Moçambique,S.A

2015 Mining
contract

Coal Mozambique  ICSID X   

PetroleumExplorationandProduction
ConcessionContractbetweenthe
GovernmentofMozambiquendSasol
PetroleumMozambiqueExploration
LimitadaAndEmpresaNacionalde
HidrocarbonetosE.P.forEPCCArea
PT5-C

2018 EPCC Oil/Gas SouthAfrica  UNCITRAL X   X

ContratodeConcessãodePesquisae
ProduçãodePetróleo[entre:o
GovernodaRepúblicadeMoçambique
eExxonmobilMoçambiqueExploration
andProduction,Limitada,eRN
ZambeziSouthPTE.LTD.,eEmpresa
NacionaleeHidrocarbonetos,E.P.para
aÁreaZ5-C]

2018 EPCC Oil/Gas Singapore
Mozambique

 UNCITRAL X   X

ContratodeConcessãodePesquisae
ProduçãodePetróleo[entre:o
GovernodaRepúblicadeMoçambique
eExxonmobilMoçambiqueExploration
andProduction,Limitada,eRN
ZambeziSouthPTE.LTD.,eEmpresa
NacionaleeHidrocarbonetos,E.P.para
aÁreaZ5-D]

2018 EPCC Oil/Gas Singapore
Mozambique

 UNCITRAL X   X

ContratodeConcessãodePesquisae
ProduçãodePetróleoentreoGoverno
daRepúblicadeMoçambiqueeEni
MozambicoS.P.A.eSasolPetroleum
MozambiqueExplorationLimitadae
EmpresaNacionalde
Hidrocarbonetos,E.P.paraÁreado
ContratodeConcessaoA5-A

2018 EPCC Oil/Gas Italy
Mozambique

Italy-
Mozambique
BIT(1998)

UNCITRAL X   X

ContratodeConcessãodePesquisae
ProduçãodePetróleoentreoGoverno
daRepúblicadeMoçambiqueeEni
MozambicoS.P.A.eExxonmobil
MoçambiqueExplorationand
Production,Limitada,eRN Angoche
PTE.LTD.,eEmpresaNacionalee
Hidrocarbonetos,E.P.paraaÁreaA5-B

2018 EPCC Oil/Gas Singapore
Mozambique

 UNCITRAL X   X

EPCCmodelcontract2006 2006 EPCC Oil/Gas   UNCITRAL  X X X

EPCCmodelcontract2016 2016 EPCC Oil/Gas   UNCITRAL    X
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