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LIST OF ACRONYMS AND ABBREVIATIONS

AFOLU Agriculture, forestry and other land use sectors
CARD  Climate Adaptation in Rural Development
CLEER  Clean Energy Emission Reduction Tool

CSAIP  Climate Smart Agriculture Investment Plan

EIA Environmental impact assessment

ESIA  Environmental and social impact assessment
ESMP  Environmental and social management plan
GDP  Gross domestic product

GHG  Greenhouse gas

IAP Investment assessment process
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IPCC  Intergovernmental Panel on Climate Change
LDN  Land degradation neutrality

NDC  Nationally Determined Contribution

NEMA National Environmental Management Authority

SDG  Sustainable Development Goal
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EXECUTIVE SUMMARY

Global climate change impacts pose complex, dynamic challenges to the success of land-based
investments—such as agriculture, forestry, and wind and solar energy—which can further exacerbate
detrimental climate change impacts if they are not sustainably implemented. Countries outline in their
Nationally Determined Contributions (NDCs) their goals and plans to reduce GHG emissions and adapt
to climate change impacts. To ensure their success, governments must fully integrate their NDCs into
national climate strategies, plans, and policies that drive government action and decisions. Improved
land-based investment decision-making through the incorporation of climate considerations in
investment assessment processes (IAPs) can help prioritize and encourage projects that contribute to
these national plans.

The IAP is part of the broader investment life cycle. It comprises the full range of legal frameworks and
associated processes that establish the requirements investors must meet to be allowed to operate
their proposed project in the host country, starting from an initial expression of interest through to a
granting of approval to operate the project.

This guide provides recommendations to national and local governments on how to incorporate
climate considerations into the IAP and, to a lesser degree, prior and subsequent stages of the
investment lifecycle.

Before the IAP: The enabling environment for climate-aligned investment

Itis crucial to establish a coordinated, transparent, and adaptable system of institutions, policies,
processes, and incentives that create an enabling environment for potential projects. Legal, policy,
and institutional frameworks which support investments that incorporate climate considerations are
necessary to achieve effective, climate-aligned IAPs.

The IAP

Screening: Government screening of proposed investments for approval, conditional approval,

or rejection should assess both the likelihood of negative climate change impacts on a proposed
investment alongside the potential impacts the investment could have on the environment and
national mitigation and adaptation. Project developers and governments can use models and tools
to estimate the project’s lifecycle greenhouse gas emissions and its climate adaptation scenarios to
minimize its negative impacts and support its longevity.

Consultation: Governments are required under international law to respect Indigenous Peoples’ right
to free, prior, and informed consent (FPIC); and individuals’ right to self-determination, to culture, and
to a clean, healthy, and sustainable environment. It is also emerging practice to apply the principle

of FPIC to other vulnerable and marginalized project-affected communities whose tenure or human
rights are at risk from investment projects. Consulting with Peoples and communities early in the

IAP can help government and company stakeholders develop a more complete understanding of

the social and physical environment and potential climate change risks while bolstering land use
management decisions and climate policy coherence.

Feasibility study: In-depth studies by governments to assess a project’s technical feasibility, legal
feasibility, economic viability, and environmental and social sustainability should address how climate
change might affect the planned project or its results. It is important to gather as much information as
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possible and prioritize climate considerations during these studies because significant changes to the
project design can be made at this stage.

Environmental and social impact assessment (ESIA): Climate-aligned ESIAs should provide a holistic
evaluation of a project’s overlapping social, human rights, climate, and other environmental impacts
in local and global contexts. They should account for impacts in the short- and long-term and should
be periodically updated to reflect evolving climate data and risks. ESIAs should result in government-
approved environmental and social management plans (ESMPs) that provide strategies and measures
to mitigate and effectively address the risks identified in the ESIA.

Negotiations and contracting: Investor-government, Investor-community, or tri-party lease or
concession agreements should set out the rights and obligations of all stakeholders in the relevant
national, local, and project context. At a minimum, contracts should require all project decision-
making to account for climate risks and to comply with climate-related laws, policies, regulations,
and plans.

After the IAP: The remainder of the investment lifecycle

Implementation, monitoring, and compliance: Climate-aligned investment monitoring and
evaluation requires the periodic collection of project and climate data for the government to assess
investor compliance with climate obligations.

Project closure: Based on inputs from the previous stages of the investment lifecycle, at project
closure the government should require the investor to address any impacts of climate change
on complex land and social dynamics and to rehabilitate and return the land to the host People
or community.

Allocating time and resources toward designing and implementing a climate-aligned IAP helps
governments prevent severe local and global climate risks with grave social, economic, and
environmental costs. The climate alignment of land-based investments contributes to the overall
success of investments by protecting them against various risks. Governments are more likely

to experience developmental, financial, resource, and reputational benefits from enabling such
investments. Implementing the recommendations in this guide may be challenging for time- and
resource-constrained governments, but these efforts are likely to pay off in the long term.

©FAO/M.S. Swaminathan
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INTRODUCTION: RATIONALE FOR INTEGRATING CLIMATE

CHANGE INTO INVESTMENT ASSESSMENT PROCESSES

Climate change poses an existential threat to ecosystems, with potentially far-reaching impacts on
land-based investment. Land-based investment refers to activities or investments in agriculture,
forestry, mining, and renewable energy. Climate change will directly impact ecosystems, biodiversity,
food security, and countries’ prospects for meeting their social and economic development objectives.
Both gradual changes to our climate and climate shocks like extreme weather events threaten the
success of sustainable investments by changing the physical environment, often in difficult-to-

predict ways. Successfully addressing these challenges will require strategic, thoughtful processes to
improve climate resilience,! adopt effective mitigation strategies, and foster low-emission sustainable
development.?

Climate action involves two key aspects: mitigation and adaptation. Mitigation aims to reduce
emissions and enhance greenhouse gas (GHG) sinks. Adaptation aims to reduce the vulnerability of
people and ecosystems to actual or expected climate-related impacts. Both approaches are needed
because, even if GHG emissions are drastically reduced, the accumulated GHG emissions of the last
250 years will continue to cause climate change and related impacts.? As a result, many of the effects
of climate change are unavoidable, and adaptation to these anticipated changes is necessary.* Strong
mitigation efforts are needed to prevent the intensification of climate change impacts and minimize
the need for adaptation measures. While mitigation and adaptation are often discussed separately,
sectoral policies and activities should address both, and many can help achieve both.?

Large-scale land-based investments in the agriculture, forestry, and other land use (AFOLU) sectors
are vulnerable to climate change and climate shocks. Yet, many of these investments are also a source
of GHG emissions. For example, activities in the AFOLU sectors were responsible for 23% of total
anthropogenic GHG emissions from 2007 to 2016, and emissions from those sectors are expected to
increase.® If AFOLU sector investments are climate-aligned, they could support climate adaptation
and mitigation. Governments should encourage and facilitate land-based investments that are in line
with a science-based pathway’ to achieving net-zero GHG emissions by 2050, which is necessary to
achieve the Paris Agreement goal of limiting global temperature increase to 1.5 degrees Celsius above
pre-industrial levels (such investments are hereafter referred to as ‘climate-aligned investments’).

To ensure climate-aligned land-based investments, governments must undertake comprehensive
investment governance reforms.’

One approach to achieve this is by incorporating climate considerations into the investment
assessment process (IAP). IAPs include the full range of legal frameworks and associated processes
that establish the requirements investors must meet to be allowed to operate their proposed project,
spanning from investor registration with the relevant government agency to investor preparation

of contracts and agreements for project approval.’ The IAP is part of the investment lifecycle,
encompassing the full spectrum of conditions, processes, and actions that shape an investment (see
Figure 1). As the IAP is the initial step for governments to consider a proposed investment, it serves as
a crucial entry point for influencing land-based investments that align with climate goals. This Guide
discusses the investment lifecycle in four components: creating an enabling environment; the IAP;
project implementation, monitoring, and compliance; and project closure.
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Figure 1: A flow diagram of the investment life cycle
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To effectively integrate climate considerations into an IAP, it is important to assess, at a minimum, the
following factors:

+ The extent to which an investment contributes to climate change (i.e., through direct and indirect
GHG emissions, including from land use and market impact);

« Whether and how the investment affects the exposure, sensitivity, and adaptive capacity of
potentially affected people of all genders and social groups to climate-related events;

« Whether and how an investment contributes to mitigation and adaptation; and

+ Whether the investment makes prudent use of finite resources, considering the increasing demand
for land, water, and other resources amidst climate change threats.

Under the Paris Agreement, countries outline in their Nationally Determined Contributions (NDCs)
their goals and plans to reduce GHG emissions and adapt to climate change impacts.!? To ensure
their success, governments must fully integrate their NDCs into national climate strategies, plans,
and policies that drive government action and decisions. Improved land-based investment decision-
making through the incorporation of climate considerations in IAPs can help prioritize and encourage
projects that contribute to these national plans (see Box 1).
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WHICH PEOPLES AND COMMUNITIES?

This guide repeatedly emphasizes the importance of governments respecting the human and
tenure rights of two collectives: Indigenous Peoples and local communities (sometimes referred to
as “Peoples and communities”). This is not meant to conflate the specific rights and characteristics
of these two distinct collectives, but rather emphasizes that governments protect the different
human and tenure rights of project-affected Peoples and communities.

The UN and Indigenous representatives define Indigenous Peoples as uniquely disadvantaged,
vulnerable groups of peoples who practice “unique cultures and ways of relating to people and the
environment,” and who have “sought recognition of their identities, way of life and their right to
traditional lands, territories and natural resources for years,”” despite facing continued rights-violations.
The term “local communities” is used variably, yet in this guide refers to vulnerable and marginalized
local communities (e.g., peasant or subsistence farming communities) whose human and tenure rights
are at risk of being affected by investment projects.?

Indigenous Peoples have a unique right to free, prior, and informed consent (FPIC), as well as other
rights enumerated in the UN Declaration on the Rights of Indigenous Peoples, among other instruments
and judgments.”” In Section 3.2 on consultations, we discuss how project-affected Indigenous Peoples
have a special right to FPIC in international, and sometimes national, law, though FPIC can be used as
best practice for engaging with project-affected local communities.

TARGET AUDIENCE, SCOPE, AND OBJECTIVE OF THIS GUIDE

This guide is intended for national and local government agencies responsible for overseeing
investment in the agriculture, forestry, and energy sectors and areas impacted by investments, including
the environment, climate change, the economy, and land and natural resources. It may also be useful
for a wide range of investment stakeholders, including policymakers, investors, project developers,
financial institutions, and civil society organizations.

The guide provides recommendations on how government agencies involved in the investment
assessment process can effectively integrate climate change considerations into IAPs to:

. Inform decisions about investments that contribute to and do not undermine the Sustainable
Development Goals (SDGs), including climate action and the realization of human rights;

« Support governments in meeting their climate change commitments and complying with
international law;

« Avoid and mitigate various types of risks, such as food security, environmental, political, social, and
financial risks; and

« Support a policy environment that enables climate-aligned land-based investments.
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CREATING AN ENABLING ENVIRONMENT

To attract climate-aligned investment, it is crucial to establish a coordinated, transparent, and
adaptable system of institutions, policies, processes, and incentives that create an enabling
environment for potential projects.?® Climate-aligned investment decision-making linked to national-
level land use planning and prioritization requires a strong enabling environment that provides clear
rules, processes, and mandates to guide investors and government decision-makers alike. However,

in many countries, IAPs have yet to realize their potential due to several challenges (see Box 3). Legal,
policy, and institutional frameworks that effectively enable sustainable investment are needed to
support investment that contributes to climate action, SDGs, and human rights. This section discusses
how legal and policy frameworks, inter-agency coordination, and access to data can support climate-
aligned land-based investments.

CHALLENGES HINDERING A CLIMATE-ALIGNED IAP

« Lack of an enabling legal and policy framework.

« Lack of a dedicated government agency or department working at the intersection of climate and
investment.

« Inadequate capacity, coordination, funding, and information gaps.

« Limited incentives by governments for strong investment scrutiny, participatory processes
for project design and assessment, or implementation of stringent environmental and social
protections.

« Lack of transparency and access to information about land deals and processes.
« Limited or unreliable climate data to facilitate climate forecasting or projections.®

« Lack of meaningful input by affected Peoples and communities in the IAP.

2.1 Legal and policy frameworks

Governments can achieve climate-aligned land-based investment by developing and implementing
legal and policy frameworks, regulations, and strategies that mandate climate change considerations
including but not limited to IAPs. While there is not a one-size-fits-all approach, many countries have
chosen to integrate climate change mitigation and adaptation considerations into existing government
activities, regulatory frameworks, and sectoral policies, enabling each country to adapt its commitment
to its unique context.®* NDCs are more likely to be successful if governments ensure that policy-making
processes include a wide variety of stakeholders, including climate-vulnerable populations, legitimate
local authorities, and customary communities.*? Aside from the important function of incorporating
local knowledge into decision-making about the use of land and resources, consultations are important
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for ensuring buy-in from citizens and creating sustained linkages between climate action and local
development.®®

Climate change framework legislation is a comprehensive, cross-sector regulatory instrument that
establishes broad principles and outlines the institutional framework for implementing climate
change policy.* Such frameworks establish mitigation and adaptation objectives and create the
institutions and processes needed to meet those objectives. By establishing medium- and long-term
targets and governance structures, national-level climate change framework laws can ensure integral
continuity and oversight to enable cross-sectoral action, sectoral coordination on climate change
issues, and local-level implementation even when specific mitigation and adaptation activities are
mentioned in sector-specific or local laws and policies.

Climate change legislation, more broadly, refers to the set of laws and policies relevant to regulating
activities to address climate change.® Both stand-alone climate change legislation and sector-specific
laws and policies that mandate climate-aligned IAPs can facilitate sustainable investment. Non-sector-
specific laws and policies, such as environmental laws and regulations, should be updated to align
with climate goals. Legislation can achieve alignment with climate goals by identifying and managing
risks, and establishing transparent evaluation processes to ensure that proposed investments align
with a country’s climate and sustainable development priorities. These laws can impose mandates
and provide a vehicle for overseeing compliance and implementation. For example, several countries
have introduced climate change legislation focused on adaptation,* and many of the laws establish
new institutions, plans, and strategies to address climate change®” (see Box 4 for some examples).

EXAMPLES OF CLIMATE CHANGE LEGISLATION

Kenya: The Climate Change Act (2016) recognizes subnational county governments as key actors and
requires county governments to mainstream climate action through the development of county-level
climate change legislation and county-level integrated development plans.®® A number of counties
have enacted climate change legislation and implementation plans setting out local-level climate
change mitigation and adaptation measures.* For example, under the Lamu County Climate Change
Act of 2022, the county government is responsible for addressing cross-sectoral mitigation and
adaptation matters. Agencies responsible for different sectors and natural resources are responsible for
creating adaptation standards by which investors must abide.* The county government may impose
duties related to climate change on any investment in the county and can institute climate reporting
requirements for investments.** The county’s Director for Climate Change and the National Environment
Management Authority (NEMA) can investigate and report on investor compliance with climate change
duties.”

Kenya’s climate change legislation is supported by and complementary to a number of laws, policies,
and implementation plans that aim to deliver sustainable development, taking climate change into
account. For example, Kenya’s Green Economy Strategy and Implementation Plan 2016-2030 aims

to secure national prosperity, resource efficiency, and low-carbon consumption.” The plan identifies
sustainable natural resource management as a key thematic area and prioritizes the objective of
promoting sustainable land management, aiming to advance the application of national-level strategic
environmental assessment (SEA) processes and county-level integrated land use plans (LUP); and to
“promote community participation in conservation and sustainable land management practices.”* This
plan, in concert with other enabling policies and implementation efforts, has the potential to support
locally relevant climate action and decentralized implementation of the domestic law.
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Canada: The Investment Canada Act of 1985, most recently amended in 2021, lays out investment
screening processes for foreign investors. The country’s Investment Review Division is required to
perform a “net benefit” test to determine if a given investment is compatible with domestic policy.*
This means the “net benefit” test determines if a given investment aligns with Canada’s climate laws,
including the country’s Net Zero Emissions Accountability Act, which establishes governance measures
to achieve net-zero emissions by 2050 in alignment with Canada’s NDC under the Paris Agreement.*
The Net Zero Emissions Accountability Act requires the national government to set an emissions
reduction target for each milestone year, which must detail sectoral strategies for achieving the
target.*’ For instance, the 2030 Emissions Reduction Plan lays out the government’s plan to incentivize
investments that adopt climate-smart farming practices, including regenerative agriculture, rotational
grazing, agroforestry, and low-carbon agricultural technologies.”® Under Canadian law, investments
which practice climate-smart farming techniques should score higher on the “net benefit” test and be
prioritized for government approval.

Peru: Peru’s Framework Law on Climate Change of 2018 establishes an institutional framework for

a coordinated response to climate change; defines the mandates of the Ministry of Environment,
sectoral agencies, and regional and local authorities; establishes a High-Level Commission on Climate
Change to propose policy measures; and creates the National Climate Change Commission to monitor
implementation.* The law also recognizes the participation of Indigenous Peoples and other non-State
actors in the design, formulation, implementation, and monitoring of policies, strategies, plans, program
and projects that incorporate adaptation and mitigation measures.*

2.2 Interagency coordination

Investment promotion agencies set up in some countries have the primary mandate of promoting
foreign investment. In some cases, sectoral ministries for agriculture, mining, and energy also play an
important role in attracting and coordinating investments, even if the investment promotion agency
plays a key, overarching role. However, investment promotion agencies may not be ideally suited

to integrate climate change considerations into IAPs because they may lack the necessary technical
expertise or government mandate. A survey of investment promotion agencies found that, on average,
an agency has eight institutional mandates, and only 47% of agencies surveyed perform investment
screening or approval functions.>

Investment promotion agencies may not be the best option given their primary mandate is often

to promote foreign investment, which can conflict with investment screening responsibilities.
Governments may consider several approaches to optimize the use of their human and financial
resources and to improve coordination among institutions. Investment promotion agencies could
collaborate with other ministries to promote climate-aligned investments. In addition, governments
could establish independent national advisory bodies with climate science expertise® to oversee,
monitor, and make decisions on climate planning and policy.>®* National-level institutions established
to implement climate change commitments and oversee coordination among institutions may

be better situated to ensure that climate change considerations are included in IAPs. These
considerations would require effective coordination across institutions and sectors, building
consensus for action among diverse interests that inform strategic planning.> For example, in

the Philippines, the Climate Change Commission is responsible for coordinating, monitoring, and
evaluating government programs, as well as ensuring that climate change is integrated into national,
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local, and sectoral development plans.® Such institutions could also be responsible for ensuring that
land-based investments in the country align with climate goals.

2.3 Access to information and data

Government preparedness is important to facilitate a climate-aligned IAP. To achieve this,
governments need to understand national and subnational climate and environmental vulnerabilities,
exposure, and risks. Unfortunately, many countries lack sufficient historical data on weather and
climate making it challenging to forecast exposures and risks. Sometimes, data may be available

but may not be digitized or publicly accessible due to domestic policies. As such, it is essential for
governments to prioritize bridging data gaps and develop strategies to ensure that historical and
future climate data is available and accessible to all.>

©Hadong County, Republic of Korea
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SECTION SUMMARY:
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STRATEGIES TO INCORPORATE CLIMATE CONSIDERATIONS

INTO THE INVESTMENT ASSESSMENT PROCESS

If well designed and implemented, IAPs can play an important role in fostering climate-aligned
sustainable development. IAPs are not uniform across countries, however good practice indicates that
they should (and commonly do) comprise at least the following essential elements, discussed in detail
in the following subsections:

« Screening

Consultation

Feasibility study

« Environmental and social impact assessment

Negotiations and contracting
3.1 Screening

Screening is an opportunity for governments at regional, national, and local levels to decline
investments that are not climate-aligned, such as new investments in oil and gas exploration or
extraction.’” Screening gives governments the opportunity to decide whether or not they wish to allow
a prospective investor and investment into the country.®® Ideally, a project idea will be screened from
the outset and periodically over the course of the IAP as the proposal is developed.>®

Screening is “the early or initial evaluation of a proposed investment on the basis of criteria
enshrined in law and other sources, such as policy or international principles or standards.”®°

Screening affords governments the opportunity to select only high-quality investors. The process
allows the government to evaluate, among other things, whether the investor has the technical
experience and financial resources needed to implement an investment project.®* It is also an
opportunity to determine whether the proposed investment aligns with a country’s development and
climate goals.

Climate screening and assessments

Climate change considerations are an essential component of effective screening. Climate screening
is the process of assessing the likelihood of climate hazards and their potential impacts on a proposed
investment as well as the feasibility and quality of an investor’s adaptation plans to account for

these risks.® Climate screening can vary on a project-by-project basis. Governments who are

involved in IAPs can use different approaches to identify potential risks and evaluate the sensitivity

of the proposed investment to risks that may affect ecosystems and Peoples and communities.®
Governments can also learn more about an investor’s climate commitment through related
documents like climate-related company policies, procedures and plans.® If a project is considered to
have a high climate risk after screening, it should undergo a thorough climate change risk assessment.
Given financial and capacity constraints during investor screening, governments may choose to
conduct this assessment during the ESIA, when they are more confident that a given investment will
take place (see Section 3.4). However, conducting a climate change risk assessment early on, during
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the screening phase, can enable governments to most effectively identify and mitigate potential risks
or vulnerabilities associated with climate change.

A climate change risk assessment is a comprehensive assessment that should evaluate (1) the climate-
related risks posed by a project from GHG emissions, land use and conversion, and other forms of
project-associated pollution or environmental degradation; and (2) the vulnerability of a project to
climate change impacts.®® These assessments should also evaluate the effectiveness and technical and
economic feasibility of an investor’s adaptation plans.®® Investors have used climate risk assessments,
for example: to determine risk factors for orchard fruit farms related to water access and potential
resource conflicts with Peoples and communities;®” to identify risks posed by floods, landslides, and
increasing temperatures and precipitation caused by climate change on a hydroelectric project; and to
develop adaptation options for climate-proofing a project.®

Climate change will cause diverse impacts on different regions. Therefore, understanding potential
impacts on the environment and Peoples and communities by undertaking climate change risk
assessments can help governments and investors understand relevant climate hazards, risk exposure,
sensitivity to climate change impacts, and the adaptive capacity when climate-related events arise
(see Box 5).

WHAT ARE THE POTENTIAL CLIMATE CHANGE IMPACTS ON AN INVESTMENT?

« Changes in average temperature.
« Changes in average precipitation.

« Shifting and unpredictable seasonality.

Changes in the frequency and severity of extreme events, such as floods and droughts.

« Transition risks, which include changing markets, changing energy use and availability, and
economic shocks.

Source: Beddow (2023).%°

Climate change adaptation and mitigation tools

Estimating the future outcomes of a land-based investment is challenging due to the wide range

of climate and market-related risk factors that can influence the success of an investment and the
potential impacts the investment is likely to have on human and natural systems.”™ Interactive tools
and climate models can be used to assess and identify risks posed by an investment, and to estimate
the potential for an investment to help mitigate climate change.

Adaptation and mitigation tools help investors and governments determine and implement

measures needed to support the success of an investment project. Adaptation tools help developers
and government determine and implement interventions needed to support the longevity of an
investment project while protecting project-affected Peoples and communities. Mitigation tools
typically assess the net carbon balance resulting from GHG emissions and carbon sequestration in
order to provide a better understanding of the project’s impact on the environment. Several tools have
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been developed by development partners and international organizations (see Tables 3 and 4 in the
appendix).

Government agencies might use these tools throughout the investment life cycle, for example,
while conducting climate change screening or risk assessments during the screening phase or
environmental and social assessment phase of the project. Tools can contribute important inputs
on a range of impacts and potential responses, and, if supported by well-functioning planning and
consultation processes, can lead to better-informed decision-making in the face of dynamic and
system-wide change.

Countries should also establish clear criteria for screening and assessing the climate impact of
investments within the framework of their laws, policies, and processes™ (see Box 6 on Australia’s
Safeguard Mechanism (Crediting) Amendment Act).

AUSTRALIA’S SAFEGUARD MECHANISM (CREDITING) AMENDMENT ACT 2023

Under this law adopted in 2023, Australia’s climate change authority can test a proposed investment
project’s impact on the national net carbon budget with the power to reject an investment for its
emissions.” Designated large facilities (those that emit more than 100,000 metric tons of CO_-equivalent
per financial year)™ will be required to reduce emission intensity by 4.9% a year with an overall cap of
1,233 metric tons of CO, release by 2030.”

©UNEP/ Nayim Ahmed Yussuf
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SCREENING

« Governments screen proposed investments to determine if the investor has the technical experience
and financial resources to implement the project. Screening results in investment approval,
conditional approval, or rejection. Screening should assess both the likelihood of negative climate
change impacts on a proposed investment alongside the potential impacts the investment could
have on the environment and national mitigation and adaptation aims. Climate data and climate-
specific development priorities should inform screening processes.

+ Prospective projects should undergo a climate risk assessment during investor screening or the ESIA
to identify the project’s specific climate risks to Peoples and communities and natural systems, how
vulnerable the project is to climate change, and whether investor adaptation plans are feasible.

« Project developers and governments can use interactive mitigation and adaptation tools and
models to, respectively, estimate the net carbon balance from the entire lifecycle of a proposed
project and determine interventions needed to protect project-affected Peoples and communities
and support project success and longevity.

+ Tools and models should be used with full awareness of their limitations in predicting future climate-
related transformations or events. They should be used alongside robust planning and policymaking
processes to support better-informed decision-making amid rapid and dynamic change.

3.2 Consultation

Governments are required under international law to respect Indigenous Peoples’ human right

to FPIC;™ all individuals’ right to self-determination,’ to culture,” and to a clean, healthy, and
sustainable environment;™ and all other human rights recognized under international law. FPIC refers
to the unique and exclusive right of Indigenous and tribal peoples to collectively decide on matters
that may affect their lands, resources, culture, and livelihoods.®® While all people have human rights to
information and participation in decision-making, it is emerging practice to apply the principle of FPIC
to other vulnerable and marginalized project-affected communities whose tenure or human rights

are at risk from investment projects® (see Box 2 for further information on the distinct characteristics
and rights of Indigenous Peoples compared to local communities). Several domestic® and regional®
legal frameworks require FPIC for Indigenous Peoples, and in some cases local communities,® along
with other less stringent consultation and participation requirements (see Table 5 in the appendix,
which includes a selection of countries with some of the clearest formal protections for Indigenous
Peoples and local communities to accept or reject investments and to be involved in decision-making
regarding investments that affect their lands or resources). As soon as governments learn of an
intended investment project that may affect the rights, resources, culture, or livelihoods of one or
multiple Indigenous Peoples or local communities, governments should inform all those who are likely
to be affected by the proposed investment. (See Table 1 below, which outlines when consultation
processes should occur to support climate-aligned investment decision-making.)

Regardless of whether FPIC rights apply,® public consultation should begin early in the process, as this
will allow Peoples and communities ample time to provide their feedback and influence the project
design, assessment, and decision-making processes.® Peoples and communities should be consulted
during all elements of the IAP and throughout the life cycle of the investment for an investment to

INCORPO
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abide by international best practice.®” For consultations to be meaningful, they should be free from
intimidation, bribery, or coercion, and the outcome of consultation negotiations should be accepted
by all parties involved.®

©UNEP

Successful land-based investment requires a high level of trust between an investor and affected
Peoples and communities, and securing FPIC is arguably the best and most durable way to build this
trust. Consulting with Peoples and communities early in the IAP is of particular value from a human
rights, climate change, and environmental management perspective. Local land and resource users
can provide crucial information about ecologically sensitive areas and land use patterns to mitigate
community-investor conflict and investor risk. Further, Indigenous and local land stewardship is one of
the most effective strategies to halt nature loss,® which is critical to achieve many national and global
climate and biodiversity goals. Consultations can thus help government and company stakeholders
develop a more complete understanding of the social and physical environment and potential climate
change risks while bolstering land use management decisions and climate policy coherence.

Where Peoples and communities have formal or otherwise legitimate rights to land, an investor may
acquire rights to land through direct negotiations with the relevant group, or by application to the
government for land. Investors and governments, when seeking to acquire rights to land, should
recognize and respect all legitimate tenure right holders and their rights, even if they are not formally
documented,® and should carry out the land rights acquisition process with such Peoples and
communities as they would with those possessing formal land rights.

IAPs that require potential investors to obtain and maintain the FPIC of Peoples and communities
will support meaningful participation by land rights holders, likely resulting in more successful,
durable, and sustainable investments,®* while helping governments to fulfill their legal obligations.
In the instance that an investor leases or purchases land directly from the land-holding People

or community, investors should engage with all project-affected members of the collective by
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following, at a minimum, the consultation practices outlined in Table 1 below along with any applicable FPIC
requirements (see Table 6 in the appendix for resources on FPIC requirements and guidelines). Governments
should mandate investors follow these consultation practices and FPIC requirements. Governments should
prohibit investors from purchasing land from Peoples and communities, and Investors should instead enter into
a leasehold agreement to ensure land remains under ownership by the collective and is returned to them at the
end of the investment project.®

Regarding the timing of the various consultation processes, there should be a dedicated period for investors
and government actors to carry out consultations early in the investment lifecycle. Consultations should occur
during all other elements of the IAP to facilitate climate-aligned decision-making and to ensure investment
projects respect domestic law and international human rights. However, the timing of consultation is not always
linear and can vary significantly depending on the specific country or local context.

Table 1. When should consultation processes occur to support climate-aligned investment
decision-making?

Process Consultation practices

Initial land + Provide accessible information to the People or community about known or likely
identification impacts and proposed risk mitigation measures through multiple public avenues
including anonymous options (e.g., radio broadcasts).*

+ Solicit information from Peoples and communities about climate change impacts, land
uses,” and preferred adaptation strategies.

Ongoing land + Provide opportunity for dialogue regarding investment models, adaptation options,
information sessions and other relevant issues.”

Grievance « Establish effective grievance mechanisms with meaningful participation from members
mechanisms of the collective.®

(available

« Ensure project-affected Peoples and communities have easy access to the grievance

throughout the mechanisms.

project lifecycle)
« Address legal, practical, informational, and other relevant barriers that could deny

Peoples and communities access to remedy.*

+ Implement grievance mechanisms to serve as a means for impacted people to seek
and access remedy.*

Initial ESIA and + Collaboratively design and conduct the ESIA and climate risk assessment.®
imate risk . . : - .
climate ris ; + Ensure impact assessments and risk analysis supports decision-making by the
men .
dasSESSME - collective.
and recurring
assessment updates
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Initial formal public Share findings of ESIA and climate risk assessments with project-affected Peoples and
consultations communities. 1%

Provide all findings or information to Peoples and communities in their native
language, and couple the sharing of information with technical and legal support, so
they can understand the information as it relates to their rights.!*> Ensure information
sharing is meaningful, effective, and transparent.’®

Incorporate ESIA results presented in the environmental and social management plan
(ESMP).

« Where FPIC applies, ensure any preliminary consent (including conditional consent)
given or withheld is not achieved through intimidation or coercion and following good
faith negotiations.!**

Contract negotiation | « Establish working arrangements with the People or community to avoid negative
impacts on human rights.® For instance, develop community-investor contracts or
agreements that outline rights and obligations for the investor, the grantor, and the
legitimate tenure right holder.*®

« Secure benefits for the collective through benefit-sharing arrangements or community
development agreements that are explicitly referenced in the signed contract.!”"

« Disclose public documents like ESIA reports and ESMPs on easily accessible local and
national government websites to ensure members of the public are well informed.

« Manage stakeholder expectations, build consensus, and prevent delays in project
development.

Ongoing « Ensure ongoing, two-sided dialogue between the company and People or community
implementation throughout the project through sharing and making easily accessible any project
development updates and updates on the implementation of company commitments,
and periodically assess the community-company relationship.:®

Recurring « Ensure regular engagement and institute participatory monitoring with project-affected
monitoring and Peoples and communities'® for climate change impacts.
enforcement

« Align reporting with local customs.

Governments should include all members of an affected collective in consultations, including women,
youth, ethnic minorities, people with disabilities, and other marginalized groups. Targeted efforts
may be necessary to ensure that marginalized members can actively participate in consultations.!*
Consultation with women, in particular, can provide

valuable insights on land use and natural resources

which can bolster investment success while meeting

international and regional laws and standards on state

and investor responsibilities regarding the inclusion and

participation of women.!

Engagement with affected Peoples and communities
about climate should occur at the earliest possible stage
of the proposed investment.!*2 Members of the collective
should have access to relevant project information,

and governments should ensure it is presented through

multiple public avenues in languages and forms that are
©GIAHS Secretariat, FAO
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easily understandable and accessible to all affected members of the collective.!*®* The consultations
should be conducted in good faith, using the most culturally appropriate means and adhering to local
traditions.!** Peoples and communities may require independent experts and other financed technical
support to adequately evaluate the potential investment.!?* It is also important for governments to
support Peoples and communities in understanding their rights by financing legal advisors or other
relevant professionals, so they have adequate support to meaningfully participate in consultations.*

CONSULTATION

« Underinternational law, and often regional and domestic law, host governments are required to
respect Indigenous Peoples’ right to FPIC; all individuals’ right to self-determination, to culture,
and to a clean, healthy, and sustainable environment; and all other established human rights.
Governments must uphold these rights for investment-affected Peoples and communities.

» Public, meaningful consultation without intimidation or coercion and following good-faith
principles should begin at the earliest point possible in investment design and should continue
throughout the IAP and the investment life cycle. There should be genuine opportunities for
engagement and empowered participation by all members of affected Peoples or communities,
including marginalized groups.

« All relevant investment information—for instance, on likely investment impacts, on proposed risk
mitigation measures, and on ESIA and climate risk assessment results—should be made publicly
accessible in a language understood by all members of the collective. This will enable informed and
effective dialogues on investment decision-making amongst investors, governments, and project-
affected Peoples and communities.

« By ensuring meaningful participation from project-affected Peoples and communities throughout
the investment lifecycle, investors and governments not only meet legal requirements and
normative expectations, they also build trust and support investment success.

3.3 Feasibility study

Once an investor has passed initial screening, host country government agencies will typically conduct more in-
depth studies to assess the project’s technical feasibility, legal feasibility, economic viability, and environmental
and social sustainability. These studies vet the prospective investor and the proposed project against
established standards and priorities.*’

A feasibility study for a proposed investment should assess:

Technical feasibility (evaluating whether a proposed project can be successfully implemented);

Social and environmental feasibility, including land rights and environmental risk assessments (which
include climate risk assessments, as discussed in detail in section 2);

Organizational feasibility (evaluating the track record, financial capacity, and reputation of the proposed
investor); and

The market demand for the product of the investment.!®
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Each of these assessments should incorporate considerations of how climate change might affect the
planned project and assess impacts that the project could have on the climate and resilience of human
and natural systems. During the feasibility study phase, it is crucial to gather as much information as
possible and prioritize climate considerations because significant changes to the project design can be
made at this stage. After completing the ESIA (discussed in Section 3.4), investors may be less willing
to make changes to the project design since ESIAs are intended to flag any issues that can then be
mitigated through changes to the project design.'*?

FEASIBILITY STUDY

« In-depth studies should assess the project’s technical, social, environmental, and organizational
feasibility, and the market demand for the resource to be produced by the investment.

+ These assessments should gather as much climate and project information as possible while
prioritizing assessing the impacts the project could have on the climate and the resilience of human and
natural systems. Relevant host government agencies should conduct these assessments at the earliest
point possible to increase the likelihood of investors making substantial changes to project design.

3.4 Environmental and social impact assessment (ESIA)
ESIA Overview

ESIAs are an important step in a government’s due diligence process and provide a natural entry
point for integrating climate change considerations. While ESIAs are typically conducted after investor
screening, governments should consider an investor’s competency to hire expert ESIA consultants
to conduct a thorough and comprehensive ESIA during the investment screening phase. EIA and
ESIAs should be conducted by expert, well-resourced, independent practitioners and overseen by
the government.’? ESIAs combine the components of environmental impact assessments (EIAs)
and social impact assessments (SIAs) to produce a holistic evaluation of the overlapping social and
environmental impacts of a given project.’ While ESIAs are the most rigorous and comprehensive
method of identifying and mitigating environmental and social risks at the project level,*?> domestic
and international law often only require ElAs of projects. However, EIA best practice includes many
social impact considerations, particularly those pertaining to the rights of Indigenous Peoples and
local communities, even if still classified as an EIA.*? Increasingly, EIAs account for social or human
rights impacts, even if that is not apparent in their title.’** Governments should ensure ESIA and EIA
processes align with international guidelines and best practice.

Specific requirements of ESIAs are established in domestic law, though several international law
instruments require states to conduct ESIAs for projects and to regulate assessment composition and
implementation.!?® For instance, a 2014 European Union directive requires EIAs to consider climate-
related project impacts from both a mitigation and adaptation perspective.’® Table 7 in the appendix
describes two national-level ESIA processes that include explicit climate considerations.

A handful of national ESIA laws and regulations already include specific references to climate change,
and courts in the United States and South Africa have found that broad “environmental impacts”
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include climate factors,' thus setting an important precedent for contexts where climate factors are
not explicitly referenced in ESIA regulations, which is often the case. A review of ESIA legislation and
related frameworks for the mining sector from 55 jurisdictions revealed that EIAs and Environmental
Management Plans (EMPs) rarely require climate mitigation and adaptation considerations.!?

Climate-aligned improvements to the typical ESIA

When an investor submits a project proposal to the agency responsible for overseeing the ESIA—
typically the environmental protection or management agency—the agency will determine based

on the applicable legal framework whether or not a project requires an ESIA and how rigorous the
ESIA should be.*? The responsible agency then oversees a layered ESIA process that begins with a
scoping phase to determine specific requirements tailored to the project and its context, and to gather
baseline data for the project area, key stakeholder input, and public reactions to the project. Then, the
investor typically hires an expert consultant to conduct a thorough assessment indicating adverse and
beneficial project impacts and the investor’s plans and commitment to avoid and mitigate negative
impacts. Investment alternatives may be required at the scoping or assessment stage. The assessment
should be based in science and informed by key stakeholders, particularly those negatively affected by
the project.’*® The responsible agency then approves or rejects the project or asks for further project-
related environmental information on, for instance, land and water pollution, ecological changes,
cultural changes, and possible social conflict linked to project activities. Typically, the responsible
agency is required to publicize parts of the assessment for public review. After this review period, the
agency approves or rejects the proposal or provides conditions for investment approval.’*

The typical ESIA process could incorporate climate considerations by requiring the investor’s initial
proposal to indicate anticipated climate change impacts - both localized impacts, such as the
displacement of land-holding Peoples and communities, and global impacts, such as the destruction
of carbon sinks.’*2 The formal assessment should then include detailed plans to avoid and mitigate
such impacts in both the short- and long—term. These impacts would include mitigation factors
(e.g., GHG emissions throughout the project life cycle) and adaptation factors (e.g., project-related
deforestation exacerbating flood risks). Climate change impacts should include overlapping social
impacts such as the displacement of project-affected Peoples and communities, who serve as
local land stewards by halting nature loss.’** Peoples and communities in the project area and, as
relevant, beyond should be consulted

throughout the stakeholder input and

public participation phases of the ESIA

process. Climate, ecological, and weather

data—which should be contextualized

with baseline data on the biophysical,

economic, and social conditions in the

project area**—should be available and

accessible to identify whether the proposed

investment may worsen climate risks for

project-affected Peoples and communities.

To account for localized negative project
impacts, some national governments
assign local governments to oversee ESIAs
for particular projects. The example in
Box 7 highlights the opportunities and
challenges for localities conducting ESIAs.
©FAO/Choptiany, John
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ESIA OPPORTUNITIES AND LIMITATIONS AT THE LOCAL LEVEL

Local governments can be nimble and adept at formulating and implementing ESIA requirements that best
respond to local climate risks and realities, but they may face limitations over the scope of projects eligible for
local—rather than national—review.

Lamu County, Kenya, strives to maintain a productive agriculture sector while transitioning to climate-
aligned farming practices, as the sector is the county’s main economic activity and largest contributor to GHG
emissions.* The county’s 2022 Climate Change Act includes requirements and incentives for investors (in all
sectors) to contribute to “low carbon climate resilient development.”* The county’s 2022 Climate Change
Policy includes explicit guidelines for governments to incorporate climate change considerations into EIAs
through the application of climate change risk and vulnerability assessments.*’

While county governments in Kenya have leeway to develop policies in tandem with the national constitution,
they are limited to carrying out EIAs for low- and medium-risk projects; only the national government has the
authority to coordinate and oversee assessments for high-risk projects.**

Though local governments may be well-suited to conducting ESIAs, their lack of authority to conduct
assessments for projects with the most severe environmental risks limits their ability to minimize local
environmental harms.

ESIA limitations

Though ESIAs are often the primary IAP mechanisms to account for climate risks, there is little
opportunity to create systemic change through ESIA legal frameworks or project-specific ESIAs.**
Many important project decisions are made prior to conducting the ESIA and, in practice, it can be
challenging to change such decisions at this point. For instance, fossil fuel investment projects carry
inherent climate risks, which cannot be fully accounted for or mitigated at the ESIA stage, unless the
ESIA results in a rejection of the project, which is typically unlikely at this point.}*° That being said,

if ESIA regulations are well implemented, they can overhaul project design or change the project
location if the environmental risks are deemed too difficult to mitigate.*! If projects that pose adverse
social and environmental impacts advance and ESIAs are not well-enforced, governments face
financial and reputational risks.*?

Impact assessment report and management plans

The outcome of the detailed assessment is an ESIA report and an accompanying environmental and
social management plan (ESMP). The report should include both (1) a site-specific evaluation of the
project’s overlapping social, environmental, and climate risks in the project area; and (2) an evaluation
of global climate risks from project activities—in particular, project-related GHG emissions. The report
and plan should be presented to the public for comment and submitted to the relevant regulatory
authority for review and approval.

This review should assess whether the anticipated adverse impacts are acceptable, whether
proposed adaptation and mitigation measures are adequate, whether there has been sufficient public
participation in the process, and ultimately whether the proposed project should proceed.** To ensure
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that no project is approved until a project design satisfies social and environmental concerns, the ESIA process
should precede any formal allocation of land rights or permission to operate.’** At a minimum, the investor
should not be granted a license for the project until they have, based on the results of the ESIA, developed

and obtained government approval of an ESMP. Further, during implementation, governments should require
periodic, updated assessments, as climate risks and data are likely to change over the course of the project.
These assessments should take place at regular intervals as well as when environmental conditions change,
and this obligation should ideally be specified in the law, but at a minimum in the contract concluded by the
investor with the government, the community, or both.'*

ENVIRONMENTAL AND SOCIAL IMPACT ASSESSMENT (ESIA)

« ESIAs typically provide the most comprehensive method of identifying and mitigating environmental
and social risks at the project level, though many EIAs also consider social impacts. The climate
mitigation and adaptation impact of ESIAs and EIAs varies depending on (1) their overarching legal
frameworks; (2) the strength of the requirements they enumerate for specific projects based on their
findings; (3) the extent to which the requirements are implemented by investors under their ESMPs.

« ESIAs and ESMPs should be periodically updated as climate risks and data evolve over the course of
the project.

+ Assessments should account for a project’s overlapping social, environmental, and economic
impacts in local and global contexts, and in both the short— and long—term. Sub-national
governments may be well-positioned to assess the localized climate change impacts of a project.

« ESIAs are often the primary mechanism to account for investments’ climate risks, though many
critical project decisions are made prior to the ESIA and cannot be reversed at this point, except in
the unlikely scenario that the ESIA results in a rejection of the project.

« ESIAreports and ESMPs should include both a site-specific and global evaluation of the project’s
climate-related risks. A public review of the report and plan should precede any formal allocation of
land rights or permission to operate to the investor.

3.5 Negotiations and contracting

If ESIAs are approved and project-affected Peoples and communities have given their preliminary
consent to the project, the investor will have to obtain the permits or licenses required by law. The
investor will typically engage in negotiations to secure a lease or concession agreement with the land-
holding People or community,**® the government, or both. During negotiations and contracting, FPIC
principles and requirements as outlined in domestic law and regulations remain crucial. Domestic
laws and regulations provide the framework within which contracts operate. Investment contracts
concluded by the investor and the government, the community, or both can play an important role

by providing for project-specific, enforceable rights and obligations of the parties involved. Many of
the provisions outlined below should ideally be provided for under domestic laws and regulations.
However, in instances where domestic laws and regulations are not adequate, contracts should fill

any gaps.

Grounding contracts in international standards and best practices can help ensure that contracts
are equitable, support distinct Indigenous Peoples’ and local communities’ rights, and account for
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climate considerations. The UN Guiding Principles on Business and Human Rights,**" supplemented

by the Principles for Responsible Contracts,** outline the responsibilities of companies and the

duties of states with regard to respecting and protecting the human rights of individuals affected by
private sector activities. This includes determining whether projects pose any environmental risks.

In addition, international organizations, non-profits, and research centers have developed sector-
specific guidance documents for various sectors such as extractives,'* food and agriculture,’ water,*!
and land.'*?

Investment contracts can help governments, Peoples and communities, and investor stakeholders
anticipate risks and clarify responsibilities and required actions to address project-related impacts
in the context of a changing climate. The specific provisions and the form of contracting will vary
depending on the nature, sector, and location of the project. Governments should consider their
unique contexts and needs when drafting climate-aligned investment contracts. Contracts should:*>

+ Include language acknowledging that climate change is a relevant factor that must be considered
and addressed in project design, planning, and implementation;

+ Include language acknowledging the government’s sovereign right to enact and enforce laws and
regulations in relation to the production and distribution of carbon-based energy sources and
measures to address climate change;

+ Require companies to conduct a climate risk assessment that includes an evaluation of
the affected Peoples’ or community’s vulnerability, based on applicable domestic laws
and regulations;

+ Require project compliance with national adaptation and mitigation plans, guidelines,
and policies;

+ Require companies to incorporate climate change adaptation strategies into community
development agreements or community adaptation plans. Agreements or plans should, at a
minimum, define rights and obligations, benefit-sharing arrangements,'** contingency plans, and
effective grievance mechanisms;

« Include provisions for regulating soil management, water rights and use, and wastewater management;

+ Require companies to incorporate and upgrade to climate-resilient technologies'*® and implement
continuous improvement in production methods for climate change adaptation and mitigation,
pollution reduction, and protection of biodiversity;®

« Include clauses related to project closure, remediation, rehabilitation, or land restitution, which
should also include language considering climate change, and set up financial guarantees for
remediation and rehabilitation purposes;

+ Require ESIAs to consider climate considerations in the assessment criteria;

+ Require ESMPs to include all necessary measures over the lifecycle of the project to minimize
carbon emissions and achieve carbon neutrality in line with the mitigation hierarchy and a
science-based pathway to net zero by 2050;

» Require ESMPs be continuously reviewed in consultation with affected Peoples and communities
considering any material alteration to the approved business plan that may introduce new
or heightened environmental, social, or human rights risks or considering any new reports,
predictions, or recommendations made by the Intergovernmental Panel on Climate Change
(IPCC);™e7

INCORPORATING CLIMATE CONSIDERATIONS INTO INVESTMENT ASSESSMENT PROCESSES APRIL 2024 | 24



COLUMBIA CENTER ON SUSTAINABLE INVESTMENT | ALIGN

+ Require companies to account for direct, indirect, and induced impacts on forests at all project stages;

+ Include climate-aligned risk allocation clauses, which could cover liability and indemnification or
compensation for environmental, social, and climate-related risks, as well as insurance requirements,
periodic review, and step-in rights based on climate considerations;™®

« Provide for the return of land and other assets to the People or community at the end of the project;**® and

+ Lay out clear reporting requirements and indicators, enabling the government to track and assess the
investor’s compliance and performance.®

Table 2 below lists where some of the above contract provisions can be integrated into specific sections of
investment contracts.

Table 2. Entry points for integration of climate change into investment contracts

Section Entry point

Implementation following | « Contracts should include the ESIA management plans as binding obligations for
climate risk assessments, the company, making plans a condition for the contract to come into full force,
ESIAs, and ESMPs considering the nature, sector, and location of the project. The provision should
include timelines by which an investor’s non-compliance entitles the state to
terminate the contract.

« Contracts should require periodic reporting on the implementation of the ESMP.
They should also specify that these reports will be made public and accessible to
affected Peoples and communities.*®*

Legal compliance « Contracts should explicitly provide that the investor is bound to and will comply
with all environmental laws and regulations in force at any time during the
contract period. They should also provide for consequences if the investor fails to
comply with the requirements under environmental and investment laws, license
or permit terms, or with the terms contained in the ESMP.1¢2

Periodic review clauses « Contracts should contain periodic review clauses to allow contracting parties

to renegotiate and amend a contract in light of changing economic, social,

or environmental conditions that could affect their ability to comply with the
provisions or requirements of the original contract.®® For long-term projects,
periodic reviews should enable parties to assess climate-related shifts in market
and environmental conditions and evaluate how those changes are likely to
affect project implementation and feasibility.

Force majeure and dealing | « Climate change risks are largely foreseeable today, so significant steps should
with non-performance be required in the contract to mitigate and adapt to them. As such, contracts
could provide that extreme climate change-related weather events identified as
a potential risk in the ESIA are excluded from the definition of a force majeure
event, to avoid exclusion or limitation of liability based on non-performance.'*
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SECTION SUMMARY:
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INTEGRATING CLIMATE CONSIDERATIONS THROUGHOUT

THE REMAINDER OF THE INVESTMENT LIFECYCLE

4.1 Implementation, monitoring, and compliance

Monitoring and evaluating investor performance and compliance with legal, regulatory, and
contractual obligations is essential throughout the lifecycle of the project.'®> Data collection during
monitoring can help fill information and knowledge gaps. To ensure that the investor fulfills their
obligations and commitments, the investment contract should require investors to develop robust
monitoring and evaluation systems that establish clear reporting requirements and climate-aligned
indicators. This will enable the government to track and assess the investor’s compliance and
performance.'*® A robust monitoring and evaluation (M&E) framework is essential to tracking the
achievement of climate-aligned goals, objectives, and indicators throughout the project (see Box
8). By continually monitoring these indicators, it is possible to determine if a project is nearing its
thresholds and whether adaptive measures need to be implemented.

Moreover, project monitoring should be linked to ongoing engagement and communication with
the affected collective. Community monitoring of project impacts—funded by investors or the
government—can support government oversight efforts, support business compliance, and help
investors secure and maintain their social license to operate.
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4.2 Project closure, rehabilitation, and restitution

Sustainable land-based investment in the context of a changing climate requires planning for every
stage of the project lifecycle, including making provisions for what happens at the end of the project
and beyond. Land-based investments can vary in duration, with many large-scale projects spanning
over several decades. With climate change altering land and social dynamics, the effects on land
availability, quality, and demand are likely to intensify in the coming years. As such, adequately
planning for longer-term project impacts in this context means considering these future changes to
foster national climate resilience. Governments should:

+ Mandate companies to account for direct, indirect, cumulative, and induced climate change
impacts of investments at every stage of project operations.

+ Provide aright of first refusal or a presumption that land will revert to the People or community at
the end of a project after it has been restored to a level acceptable to the People or community to
help ensure better land use planning and evaluation of their needs. These provisions can also be
clarified through the provisions for the return of assets under a land contract.'¢®

INTEGRATING CLIMATE CONSIDERATIONS THROUGHOUT THE REMAINDER OF
THE INVESTMENT LIFECYCLE

 Implementation, monitoring, and compliance: An M&E framework should reflect reporting
requirements and indicators established in the investment contract and should be used to track the
implementation of climate adaptation and mitigation measures and other development objectives.
Effective monitoring requires the collection and evaluation of project data, for which investors can
fund community contributions or management.

« Project closure, rehabilitation, and restitution: Planning for what happens at the end of a
project and for the long term requires taking into account complex land and social dynamics and
how they will be altered by climate change (e.g., considering how land availability and quality
will change due to climate-induced land degradation). Regulations should require that land will
revert to the People or community at the end of a project after it has been restored to a level they
deem acceptable.
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CONCLUSION

Land-based investments (including agriculture, forestry, renewable energy, and other land-

intensive investments) are critical to meeting global food and resource needs. The vulnerability of
these investments to climate change and climate shocks is thus a major concern both globally and
domestically. At the same time, these investments are currently exacerbating climate change and
overlapping social and economic threats given their high GHG emissions output as well as their land
and resource demands. As highlighted in this guide, these investments must instead be designed,
implemented, and monitored to support, rather than undermine, human rights, long-term sustainable
development, and local, national, and global climate change mitigation and adaptation goals. This can
be achieved through integrating climate change considerations into IAPs.

This guide provides recommendations to governments on how to integrate climate considerations into
each stage of the IAP and, to a lesser degree, prior and subsequent stages of the investment lifecycle.
All recommendations share the three pivotal principles:

(1) All assessment tools should consider both the likelihood of negative climate change impacts on
a proposed investment and the potential impacts the investment could have on the environment
and national mitigation and adaptation plans.

(2) Governments must uphold the distinct human rights of project-affected Indigenous Peoples and
local communities, importantly protecting Indigenous Peoples’ right to FPIC, and all individuals’
right to a clean, healthy, and sustainable environment, along with other protections.

(3) Project and climate data should be collected and leveraged at initial project stages and
throughout project implementation to ensure that projects account for their local and global
climate change impacts in the short—and long—term.

When the climate risks to and climate threats of land-based investments are mitigated, investors,
governments, and Peoples and communities can experience the developmental, financial, resource,
and reputational benefits of climate-aligned investments.

©John Morton
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APPENDIX

Table 3. Examples of climate change mitigation and adaptation tools

Sector Description

Mitigation: Developed by the FAO based on IPCC methodology, this
tool can be used to estimate emission reductions in a wide range

of projects and integrate climate change mitigation objectives into
domestic policies and climate change commitments, such as NDCs,
based on those GHG emission reductions estimates. It can be used to
evaluate the potential climate change mitigation impacts (e.g., how
much carbon the proposed project will sequester or emit) to inform
project design and selection.

Adaptation: Zambia used this risk modeling approach to model
potential extreme weather events to evaluate the risk sensitivity of
various agricultural interventions under projected future rainfall
patterns. This analysis supported the development of the country’s
climate-smart agricultural investment plan (CSAIP).

Adaptation: This platform provides data for 17 major crops in
Africa, Middle East, Eastern Europe, Asia, China, the Pacific, Central
America, the Caribbean, and South America and simplifies estimates
of climate change-induced yield variability based on GHG emission
scenarios, along with global crop-climate models, to simulate the
long-term effects of climate change.

Adaptation: This tool provides future climate projection data sets
from any global location to enable member companies to anticipate
climate hazards and their project’s respective vulnerability, thus
enabling them to develop project adaptation plans. This information
is critical in the green energy transition, as low-carbon technologies
are increasing the demand for metals and minerals like lithium,
cadmium, steel, copper, aluminum, and nickel.
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Renewable World Bank Mitigation and adaptation: This toolkit provides practical tools to
Energy Climate Toolkit for incorporate climate considerations into renewable energy PPPs. It
Infrastructure Public- provides guidance to developing economies on assessing climate
Private Partnerships change-induced risks to their projects, on enhancing project
(PPPs): Renewable resilience, on the project’s GHG emissions from its entire lifecycle,
Energy Toolkit!"™ and on how integrating climate considerations into the project
would affect its costs and benefits, financial and otherwise.
USAID Clean Energy Mitigation: CLEER helps countries create enabling environments
Emission Reduction for private investments in renewable energy. CLEER uses the most
Tool (CLEER) recent methodologies and emissions factors from the IPCC, the
Greenhouse Gas Protocol, and other international standards on GHG
accounting to allow users to project the GHG emissions reduced
or avoided as well as the energy generation, energy savings, and
cost savings estimates for a renewable energy project.*” CLEER was
designed for use by USAID operating units and their partners, though
the materials are available for public use.t™
Multiple World Bank and Mitigation and adaptation: This tool assists policymakers in
Sectors International Monetary | closing the knowledge gaps to advancing a just transition by

Fund Climate Policy
Assessment Tools

enabling an assessment of the potential impacts and tradeoffs

of different climate policy instruments.t”® The model, which can
produce mitigation policy evaluations for over 200 countries,'””
estimates policy impacts on social, environmental, and economic
factors, including poverty, welfare, GHG emissions, air pollution,
Gross Domestic Product (GDP), and government revenues.'™

While this tool is used for screening climate policies, and not
specific investments, it can be used to help (1) create an enabling
environment for responsible land-based investment and (2) predict
how a policy may impact land-based investment projects in the
future. Forinstance, if a given policy improves farmer welfare, farmers
employed by an agriculture cooperative might be able to purchase
low-carbon or energy-efficient farming technologies.

World Bank Climate
and Disaster Risk
Screening Tools*™

Mitigation and adaptation: The World Bank’s Climate Change
Knowledge Portal provides climate screening tools to evaluate
climate change risks to prospective project outcomes in a number of
sectors in order to identify risks and build resilience in development
projects, policies, and programs. The tool uses an Exposure-Impact-
Adaptation framework to assign an overall risk rating to a project and
provides a Rapid Screening Tool and an In-Depth Assessment Tool.
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Table 4. Sample tools and strategies for integrating climate change considerations into an enabling
policy environment

Strategy Description

Develop sector-specific + The World Bank’s Climate-Smart Agriculture Investment Plan (CSAIP)

plans and policies Development Guide helps countries develop agricultural investment strategies
based on their specific climate change challenges.’® The CSAIP development
process analyzes the context and entry points for climate-aligned investments in
agriculture and provides strategic plans for investing in agricultural development
to achieve national food security, economic development, and climate targets.!®!
The World Bank has supported the development of 30 country profiles and 12
CSAIPs identifying concrete actions to meet challenges in countries’ agricultural
sectors.'®

« National Agricultural Investment Plans (NAIP) developed under the
Comprehensive African Agriculture Development Programme focus on agricultural
investments that align with a country’s national agricultural policies in partnership
with private sector and civil society stakeholders. Plans can be useful for
promoting climate-aligned agricultural investments within a specific period.***

+ TheInternational Renewable Energy Agency’s (IRENA) National Energy Transition
Planning Dashboard is a global repository of energy planning documents and
modeling tools for government planners to benchmark national planning
practices and learn from global peers.*®

+ The World Bank’s Climate-Smart Mining Minerals for Climate Action Initiative helps
resource-rich developing countries to benefit from the increasing demand for
minerals while minimizing the environmental and climate impact of the mining

sector.’®
Conduct strategic + The Organization for Economic Co-operation and Development (OECD) Climate
environmental Lens is an analytical tool focused on adaptation to help decision-makers assess
assessments (SEA) potential climate risks and options for a plan, policy, regulation, or project.

The tool comprises four questions related to vulnerability, current adaptation,
maladaptation, and climate proofing, which help determine the extent of climate
change risks faced or posed by the plan, policy, regulation, or project.*®

Support Peoples and + The concept of Land Degradation Neutrality (LDN) aims to ensure no net loss of
communities to develop healthy and productive land.*" It requires estimating the impacts of land use and
land and resource management decisions and restoring degraded land within the same land type
management plans to counterbalance anticipated losses in land quality. LDN employs a landscape

approach that considers trade-offs among competing land uses, interests,

and policies and uses landscape-level decision-making to ensure coordinated
management of land and natural resources. Effective land use planning is critical
for successful LDN implementation. LDN initiatives at the global,*® national, and
regional levels are underway to support LDN integration into land use planning
and land management. The LDN framework can be deployed to guide the design
and assessment of sustainable, climate-aligned land-based investments.*
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Table 5. Examples of countries with FPIC requirements in domestic legal frameworks

Country Legislation

Liberia The Act to Establish the Land Rights Law of 2018 entitles Indigenous Peoples or local
community members, by a vote of two-thirds of the collective’s membership, to approve or
reject the sale, lease, or transfer of customary land to non-collective members.**

Panama Under Act No. 72 of 2008, governments and private entities must obtain the FPIC of
Indigenous Peoples prior to land acquisition. ™!

Peru Law 29785 implements the International Labour Organization (ILO) Convention 169
requirement that the government must consult with Indigenous Peoples before passing
laws and policies that impact them.'*? In practice, Peru’s government formally consulted
Indigenous Peoples in developing the country’s Legal Framework for Climate Change in
2019.1%3

Philippines The Philippine Mining Act of 1995 recognizes the right to FPIC for Indigenous cultural
communities and Indigenous Peoples, who are entitled to give or withhold consent to
land acquisition by government or private entities.'* Republic Act No. 7942 on Mining
also recognizes the rights of Indigenous cultural communities to their ancestral lands and
forbids the government from opening these lands for mining operations without the prior
consent of the host community.'*

Sierra Leone The Customary Land Rights Act 2022 requires FPIC to be secured from 60% of a fair
representation of an Indigenous Peoples or a local community before investments are
approved. Investors are required to provide extensive project information to the People or
community prior to land acquisition negotiations.'*
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Table 6. Resources on FPIC requirements and guidelines

Resource Description

FPIC Solutions Dialogue **'

This guide provides a “shared roadmap” for investors and project-affected Peoples on
FPIC decision-making. Strategies and suggestions are divided across the five stages

of an investment project (pre-feasibility, pre-permitting, construction and operations,
before major change, and closure). The guide was developed from ongoing dialogues
between NGOs, Indigenous representatives, and companies with FPIC commitments.

Making Free, Prior, &
Informed Consent a
Reality: Indigenous
Peoples and the
Extractives Sector %

This research paper was the first initiative of an advocacy collaboration between UK
academic institutions and Indigenous representatives aimed at making FPIC a global
mining industry standard to safeguard Indigenous rights to culture, land, and self-
governance. The paper covers (1) international human rights law on FPIC as of 2013;
(2) Indigenous perspectives on FPIC implementation; and (3) corporate perspectives
and mining industry FPIC policies.

Report of the Special
Rapporteur on the
Rights of Indigenous
Peoples'®

This report describes the international instruments which afford Indigenous Peoples’
right to FPIC, and related rights to self-determination and culture, among others. It
also describes how the principle of FPIC should be carried out and what is required
for an investor to achieve consent.

Baleni and Others v
Minister of Mineral
Resources and Others?®

This case helps define which collectives should receive the right to FPIC.
Characteristics which afford collectives this right include (1) historic occupation on
the land; (2) the presence of ancestral, sacred, and cultural sites on the land; (3) prior
resistance to removal from their land; (4) membership to a traditional community or
nation; (5) a long history of occupying and using the land; and (6) a reliance on the
land for livelihood activities.

Case of the Kichwa
Indigenous People of
Sarayuku v. Ecuador®®

This case establishes that FPIC processes must respect the consultation systems of
Indigenous Peoples, who must be included in dialogues from the earliest project
planning stages to meaningfully participate in and influence decision-making. States
should determine if investors meet FPIC requirements based on their good faith, the
accessibility and appropriateness of their consultations, and their environmental
impact assessment. Under the case decision, states are obligated to ensure
Indigenous and tribal peoples can all enjoy and exercise their right to their ancestral
and historic lands.
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Table 7. Examples of ESIA processes incorporating climate considerations

Country Description

Kenya Under Kenya’s 2021 draft Environmental Management and Coordination bill, project
proponents must submit an assessment report to the National Environmental Management
Association (NEMA) that takes into account the environmental and social impacts of a
proposed project, including cultural, health, and heritage impacts.?*

The bill requires NEMA to develop guidelines for integrating climate risk and vulnerability
assessments as part of the environmental assessment process.?® The bill distinguishes
between low-, medium-, and high-risk projects. All projects must submit study reports to
the Authority.?®* However, the bill does not detail project risk criteria with their respective
assessment requirements and instead only gives examples of low-, medium-, and high-risk
projects. The lack of project risk criteria allows investors to argue for lower risk classification
than are otherwise warranted.?®

INCORPORATING CLIMATE CONSIDERATIONS INTO INVESTMENT ASSESSMENT PROCESSES APRIL 2024 | 35



COLUMBIA CENTER ON SUSTAINABLE INVESTMENT | ALIGN

ENDNOTES

10.

11.

12.
13.

14.

INCORPORATING CLIMATE CONSIDERATIONS INTO INVESTMENT ASSESSMENT PROCESSES

OECD, “Climate Resilience in Development Planning: Experiences in
Colombia and Ethiopia” (OECD, April 22, 2014), https://doi.org/10.1787,
9789264209503-en.

Tom Mitchell and Simon Maxwell, “Defining Climate Compatible Develop-
ment” (Climate & Development Knowledge Network, November 2010), 1,
https://cdkn.org/si f files/fil DKN-CCD-Planning_english,
pdf.

Chris Jones et al., “Committed Terrestrial Ecosystem Changes Due to
Climate Change,” Nature Geoscience 2, no. 7 (July 2009): 848-87, https://
doi.org/10.1038/ngeo555; Thomas Lukas Frolicher, Michael Winton, and
Jorge Louis Sarmiento, “Continued Global Warming after CO2 Emissions
Stoppage,” Nature Climate Change 4, no. 1 (January 2014): 40-44, ht-
tps://doi.org/10.1038/nclimate2060.

IPCC, “Climate Change 2022: Impacts, Adaptation and Vulnerability. Con-
tribution of Working Group Il to the Sixth Assessment Report of the In-
tergovernmental Panel on Climate Change” (Cambridge University Press,
2022),  https://www.j h/re ixth- ment-report-working-
-group-ii/.

Bruno Locatelli et al., “Integrating Climate Change Mitigation and Adap-
tation in Agriculture and Forestry: Opportunities and Trade-Offs,” Wiley
Interdisciplinary Reviews: Climate Change 6 (n.d.): 585-98.

Intergovernmental Panel On Climate Change, Climate Change and Land:

IPCC Special Report on Climate Change, Desertification, Land Degrada-

tion, Sustainable Land Management, Food Security, and Greenhouse

Gas Fluxes in Terrestrial Ecosystems, 1st ed. (Cambridge University Press,

2022), 10, 13, https://doi.org/10.1017/9781009157988.

A Science-based pathway refers to an emission reductions target and

plan thatis in line with the latest climate science.

Umted Nation, “Par\s Agreement” (2015) httgs.[[uﬂfccgmllﬁleﬂei&em
kgr nvention, f/english_pari ree-

ment.Qdf.

“The Latest IPCC Report Argues That Stabilising the Climate Will Require

Fast Action,” The Economist, April 9, 2022, https.//www.economist.com/

jon.” “The Latest IPCC Re-
port Argues That Stabilising the Climate Will Require Fast Action,” The
Economist, April 9, 2022, hﬂmﬂmmwmmm&t.mm&cmmaﬂd_t&

-the-climate-will-require-fast-action.”

FAO, “Safeguarding Land Tenure Rights in the Context of Agricultural
Investment” (Rome, Italy, 2015), 9, 48, https://www.fao.org/3/i4998e/
4998e.pdf.

FAO and Columbia Center on Sustainable Investment (CCSI), “Screening
for Responsible Investment in Agriculture and Food Systems: Guidance
and Tools for Government Officials” (Rome, 2024); Landesa, “Resource
Platform for Responsible Investments in Property and Land (RIPL),” n.d.,

https://ripl.landesa.org/.
United Nation, Paris Agreement, Article 4 (2), Article 7.

Hans-Otto Portner et al., eds., “Summary for Policymakers,” in Climate
Change 2022: Impacts, Adaptation and Vulnerability. Contribution of
Working Group Il to the Sixth Assessment Report of the Intergovern-
mental Panel on Climate Change (Cambridge University Press, 2022),
Sec C.3.1, https://www.ipcc.ch/report/ar6/wg2/.; D. Dinesh et al., “10
Best Bet Innovations for Adaptation in Agriculture: A Supplement to the
UNFCCC NAP Technical Guidelines,” November 2, 2017, https.//www4.

feccint/si PC/L o B/ "GIARY
Supplement.pdf.

MotokoAizawaand Howard Mann, “Environmental, Socialand Economic
Development Provisions in Investment Contracts. A Resource for Gover-
nment Lawyers in the Commonwealth” (The Commonwealth, 2021),

. :

15.

16.

17.

18.
19.

20.

21.

22.

23.

24,

fi Dev ment%2520Provisions%2520in%2520Inv:
ment%2520Contracts_UPDF.pdf.

IPCC, “Climate Change and Land. An IPCC Special Report on Climate
Change, Desertification, Land Degradation, Sustainable Land Manage-
ment, Food Security, and Greenhouse Gas Fluxes in Terrestrial Ecosys-
tems,” 2019, https.//www.i| 2019/11/SR
-Full-Report-Compiled-191128.pdf.

Allen Blackman and Peter Veit, “Titled Amazon Indigenous Communities
Cut Forest Carbon Emissions,” Ecological Economics 153 (November 1,
2018): 56-67, https://doi.org/10.1016/j.ecolecon.2018.06.016.; Way-
ne S. Walker et al., “The Role of Forest Conversion, Degradation, and
Disturbance in the Carbon Dynamics of Amazon Indigenous Territories
and Protected Areas,” Proceedings of the National Academy of Scien-
ces 117, no. 6 (February 11, 2020): 3015-25, https.//doi.org/10.1073/
pnas.1913321117.

GIZ Global Project Responsible Land Policy and GIZ Project Land Ma-
nagement and Decentralised Planning (LMDP), “Land Use Planning:
Concept, Tools and Applications,” March 2012, 32, 33, https://landpor-
tal.org/library/resources/land-use-planning-0.; Hansika Agrawal et al.,

“Enabling a Just Transition: Protecting Human Rights in Renewable
Energy Projects: A Briefing For Policymakers,” April 2023, https.//ccsi.

hts-renew: -energy-proj

United Nation, Paris Agreement.

Food and Agriculture Organization of the United Nations, “What Is Agro-
ecology?,” accessed February 8, 2024, http://www.fao.org/agroecolo-

gy/overview/en/.

Serge Wiltshire and Brian Beckage, “Soil Carbon Sequestration throu-
gh Regenerative Agriculture in the U.S. State of Vermont,” PLOS Climate

1, no. 4 (Apr\l 11, 2022) e0000021, HQ&ZZIQ!J le,plgsg rg/climate/

0, 0, i ifi i 0, ifo It 0
is%20considered.
“Climate Adaptation Policies Are Needed More than Ever,
The Economist, May 30, 2020, bims#wmme;aaommm
h -brief/202 imate- ion-policies-are-n

d-more-than- ever?utm medium=cpc. adword pd&utm source=-

22rn max m ntent=conversion.direct-r n
anonymous&gad_source=1&gclid=CjwKCAjwt-OwBhBnEiwAgwzrUvdjTB-

Prin-

International Institute for Environment and Development (IIED), “

ciples for Locally Led Adaptation,” https://www.iied.org/princi|
-for-locally-led-adaptation. The eight principles include devolving
decision-making to the lowest appropriate level; addressing structural
inequalities faced by women, youth, children, disabled and displaced
people, indigenous peoples and marginalized ethnic groups; providing
patient and predictable funding that can be accessed more easily; in-
vesting in local capabilities to leave an institutional legacy; building a
robust understanding of climate risk and uncertainty; flexible program-
ming and learning; ensuring transparency and accountability; and
collaborative action.

Smaller, Carinetal. “The IISD Guide to Negotiating Investment Contracts
for Farmland and Water.” International Institute for Sustainable Deve-
lopment, November 2014. https://www.iisd.org/system/files/publica-
tions/iisd-guide-negotiating-investment-contracts-farmland-water_1.
pdf.

Columbia Center on Sustainable Investment, “Scaling Renewable
Energy Investment: Roadblocks and Drivers,” accessed March 7, 2024,
https: i mbi ntent/renew -energy-investment-re
dblocks-drivers.

APRIL2024 | 36


https://doi.org/10.1787/9789264209503-en
https://doi.org/10.1787/9789264209503-en
https://cdkn.org/sites/default/files/files/CDKN-CCD-Planning_english.pdf
https://cdkn.org/sites/default/files/files/CDKN-CCD-Planning_english.pdf
https://doi.org/10.1038/ngeo555
https://doi.org/10.1038/ngeo555
https://doi.org/10.1038/nclimate2060
https://doi.org/10.1038/nclimate2060
https://www.ipcc.ch/report/sixth-assessment-report-working-group-ii/
https://www.ipcc.ch/report/sixth-assessment-report-working-group-ii/
https://doi.org/10.1017/9781009157988
https://unfccc.int/files/essential_background/convention/application/pdf/english_paris_agreement.pdf
https://unfccc.int/files/essential_background/convention/application/pdf/english_paris_agreement.pdf
https://unfccc.int/files/essential_background/convention/application/pdf/english_paris_agreement.pdf
https://www.economist.com/science-and-technology/2022/04/09/the-latest-ipcc-report-argues-that-stabilising-the-climate-will-require-fast-action
https://www.economist.com/science-and-technology/2022/04/09/the-latest-ipcc-report-argues-that-stabilising-the-climate-will-require-fast-action
https://www.economist.com/science-and-technology/2022/04/09/the-latest-ipcc-report-argues-that-stabilising-the-climate-will-require-fast-action
https://www.economist.com/science-and-technology/2022/04/09/the-latest-ipcc-report-argues-that-stabilising-the-climate-will-require-fast-action
https://www.economist.com/science-and-technology/2022/04/09/the-latest-ipcc-report-argues-that-stabilising-the-climate-will-require-fast-action
https://www.economist.com/science-and-technology/2022/04/09/the-latest-ipcc-report-argues-that-stabilising-the-climate-will-require-fast-action
https://www.fao.org/3/i4998e/i4998e.pdf
https://www.fao.org/3/i4998e/i4998e.pdf
https://ripl.landesa.org/
https://www.ipcc.ch/report/ar6/wg2/
https://www4.unfccc.int/sites/NAPC/Documents%20NAP/Supplements/CGIAR%20Supplement.pdf
https://www4.unfccc.int/sites/NAPC/Documents%20NAP/Supplements/CGIAR%20Supplement.pdf
https://www4.unfccc.int/sites/NAPC/Documents%20NAP/Supplements/CGIAR%20Supplement.pdf
https://cdn.website-editor.net/a7e82c2c9bb24e56b9784b616a873caf/files/uploaded/Development%2520Provisions%2520in%2520Investment%2520Contracts_UPDF.pdf
https://cdn.website-editor.net/a7e82c2c9bb24e56b9784b616a873caf/files/uploaded/Development%2520Provisions%2520in%2520Investment%2520Contracts_UPDF.pdf
https://cdn.website-editor.net/a7e82c2c9bb24e56b9784b616a873caf/files/uploaded/Development%2520Provisions%2520in%2520Investment%2520Contracts_UPDF.pdf
https://www.ipcc.ch/site/assets/uploads/2019/11/SRCCL-Full-Report-Compiled-191128.pdf
https://www.ipcc.ch/site/assets/uploads/2019/11/SRCCL-Full-Report-Compiled-191128.pdf
https://doi.org/10.1016/j.ecolecon.2018.06.016
https://doi.org/10.1073/pnas.1913321117
https://doi.org/10.1073/pnas.1913321117
https://landportal.org/library/resources/land-use-planning-0
https://landportal.org/library/resources/land-use-planning-0
https://ccsi.columbia.edu/content/enabling-just-transition-protecting-human-rights-renewable-energy-projects
https://ccsi.columbia.edu/content/enabling-just-transition-protecting-human-rights-renewable-energy-projects
https://ccsi.columbia.edu/content/enabling-just-transition-protecting-human-rights-renewable-energy-projects
http://www.fao.org/agroecology/overview/en/
http://www.fao.org/agroecology/overview/en/
https://journals.plos.org/climate/article?id=10.1371/journal.pclm.0000021#:~:text=This%20study%20shows%20that%20significant,possible%20if%20afforestation%20is%20considered
https://journals.plos.org/climate/article?id=10.1371/journal.pclm.0000021#:~:text=This%20study%20shows%20that%20significant,possible%20if%20afforestation%20is%20considered
https://journals.plos.org/climate/article?id=10.1371/journal.pclm.0000021#:~:text=This%20study%20shows%20that%20significant,possible%20if%20afforestation%20is%20considered
https://journals.plos.org/climate/article?id=10.1371/journal.pclm.0000021#:~:text=This%20study%20shows%20that%20significant,possible%20if%20afforestation%20is%20considered
https://www.economist.com/schools-brief/2020/05/30/climate-adaptation-policies-are-needed-more-than-ever?utm_medium=cpc.adword.pd&utm_source=google&ppccampaignID=17210591673&ppcadID=&utm_campaign=a.22brand_pmax&utm_content=conversion.direct-response.anony
https://www.economist.com/schools-brief/2020/05/30/climate-adaptation-policies-are-needed-more-than-ever?utm_medium=cpc.adword.pd&utm_source=google&ppccampaignID=17210591673&ppcadID=&utm_campaign=a.22brand_pmax&utm_content=conversion.direct-response.anony
https://www.economist.com/schools-brief/2020/05/30/climate-adaptation-policies-are-needed-more-than-ever?utm_medium=cpc.adword.pd&utm_source=google&ppccampaignID=17210591673&ppcadID=&utm_campaign=a.22brand_pmax&utm_content=conversion.direct-response.anony
https://www.economist.com/schools-brief/2020/05/30/climate-adaptation-policies-are-needed-more-than-ever?utm_medium=cpc.adword.pd&utm_source=google&ppccampaignID=17210591673&ppcadID=&utm_campaign=a.22brand_pmax&utm_content=conversion.direct-response.anony
https://www.economist.com/schools-brief/2020/05/30/climate-adaptation-policies-are-needed-more-than-ever?utm_medium=cpc.adword.pd&utm_source=google&ppccampaignID=17210591673&ppcadID=&utm_campaign=a.22brand_pmax&utm_content=conversion.direct-response.anony
https://www.economist.com/schools-brief/2020/05/30/climate-adaptation-policies-are-needed-more-than-ever?utm_medium=cpc.adword.pd&utm_source=google&ppccampaignID=17210591673&ppcadID=&utm_campaign=a.22brand_pmax&utm_content=conversion.direct-response.anony
https://www.economist.com/schools-brief/2020/05/30/climate-adaptation-policies-are-needed-more-than-ever?utm_medium=cpc.adword.pd&utm_source=google&ppccampaignID=17210591673&ppcadID=&utm_campaign=a.22brand_pmax&utm_content=conversion.direct-response.anony
https://www.economist.com/schools-brief/2020/05/30/climate-adaptation-policies-are-needed-more-than-ever?utm_medium=cpc.adword.pd&utm_source=google&ppccampaignID=17210591673&ppcadID=&utm_campaign=a.22brand_pmax&utm_content=conversion.direct-response.anony
https://www.iied.org/principles-for-locally-led-adaptation
https://www.iied.org/principles-for-locally-led-adaptation
https://www.iisd.org/system/files/publications/iisd-guide-negotiating-investment-contracts-farmland-water_1.pdf
https://www.iisd.org/system/files/publications/iisd-guide-negotiating-investment-contracts-farmland-water_1.pdf
https://www.iisd.org/system/files/publications/iisd-guide-negotiating-investment-contracts-farmland-water_1.pdf
https://ccsi.columbia.edu/content/renewable-energy-investment-roadblocks-drivers
https://ccsi.columbia.edu/content/renewable-energy-investment-roadblocks-drivers

COLUMBIA CENTER ON SUSTAINABLE INVESTMENT | ALIGN

25.

26.
27.

28.

29.

30.

31

32.

33.

34.

INCORPORATING CLIMATE CONSIDERATIONS INTO INVESTMENT ASSESSMENT PROCESSES

Cultural Survival, Maira Institute, and Friends of the Earth US, “Areas Whe-
re the Free, Prior, Informed Consent of Indigenous Peoples and Local
Communities Have Not Been Obtained,” Protecting Biodiversity From
Harmful Financing: No Go Areas For The International Banking Sector,
August 2023, 11, h rg/wp-

FoE_nogoareas_paper7.pdf citing; United Nations, “Indigenous Peo-
ples at the United Nations,” Department of Economic and Social Affairs
| Indigenous Peoples, n.d., https://www.un.org/development/desa/
indigenouspeoples/about-us.html.

Agrawal et al., “Enabling a Just Transition,” 3.
United Nations (UN), “United Nations Declaration on the Rights of In-

digenous Peoples” (2007) https://www.un.org/development/desa/in-
igen nten ites/19/2019/01/UNDRIP_E.
web.pdf, \nternationat Labour Organisation (ILO), “Convention C169
- Indigenous and Tribal Peoples Convention, 1989 (No. 169)” (1989), ht-
//www.ilo.or n/normlex/en/f?p=NORMLEXPUB: =NO::P.
TYPE,P55_LANG,P55_DOCUMENT,P55_NODE:REV,en,C169,/Document.

FAO, “Safeguarding Land Tenure Rights in the Context of Agricultural
Investment,” 26-28; OECD, “Policy Framework for Investment,” 2006, ht-
tps.//www.oecd.org/daf/inv/investment-policy/36671400.pdf.

Transparency and access to information are essential to implementing
and monitoring the obligations of the parties to a contract. Under inter-
national law, all people have the right of access to information, inclu-
ding information related to the environment. This means that govern-
ments are required to make environmental information available to the
public. Transparency of land-based investment agreements can clarify
the various obligations and responsibilities for governments, compa-
nies, and other actors. Establishing clear roles and expectations among
stakeholders and promoting better communication and mutual unders-
tanding can minimize the risks of conflict, rights violations, and project
delays. Transparency can also improve government coordination and
knowledge sharing, which can in turn make it easier for government
actors to do their jobs. Governments can promote transparency and
guarantee access to information by implementing various mechanis-
ms. One such mechanism is the development of user-friendly e-platfor-
ms which allow easy access to information by the public. Additionally,
governments can establish independent monitoring bodies to oversee
the implementation and protection of citizens’ rights. These monito-
ring bodies require access to information to function effectively. See
“Rio Declaration on Environment and Development” (Rio de Janeiro,
August 12, 1992), principle 10, https://doi.org/10.4324/9780429310089-
10.; Sam Szoke-Burke, Tehtena Mebratu-Tsegaye, and William Sommer,
“Transparency for Whom? Grounding Land Investment Transparency
in the Needs of Local Actors” (Columbia Center on Sustainable Invest-
ment, March 2021), h mbi ii f fi n-
tent/4020-CCSI-Land-Investment-Transparency-report-06-mr_0_1.pdf.
IRI - International Research Institute for Climate and Society, “Adapting
Agriculture to Climate Today, for Tomorrow,” n.d., https.//iri.columbia
edu/actoday/.

Michael Mullan et al., “National Adaptation Planning: Lessons from

OECD Countrles” (Parls OECD April 10, 2013) https[[www.oecd-i[i—

United Nations Development Programme and United Nations Envi-
ronment Programme, “Implementing Nationally Determined Contribu-

tions (NDCs),” February 2020, 48-50, https://unepccc.org/wp-content/

uploads/2020/03/implementing-ndcs-report.pdf.

Mullan et al., “National Adaptation Planning’there has been a marked
increase in national planning for climate change adaptation. This paper
provides an overview of national adaptation planning activity across OECD
countries and identifies some of the emerging lessons that have been le-
arnt from their experiences. The analysis draws on three main sources of
information: a survey of countries’ national communications to the UN Fra-
mework Convention on Climate Change (UNFCCC

TheWorldBank, “World Bank Reference Guideto Climate ChangeFramework
Legislation,” December 2020, 11, https://openknowledge.worldbank.org/
entities/publication/f56a76ad-ed5e-5a5a-add5-d29a9b5032a2.

35.

36.

37.

38.

39.

40.

41.
42.
43.

44,
45,

46.

47.
48.

49.

50.
51.

52.

Grantham Research Institute on Climate Change and the Environment,
“What Is Climate Change Leglslat\on7” accessed February 9 2024 ht-
k h

Grantham Research Institute on Climate Change and the Environment,
“Law and Policy Search,” Academic, Climate Change Laws of the World,

accessed March 7,2024, https.//climate-laws.org/.

Grantham Research Institute on Climate Change and the Environment
and Centre for Climate Change Economics and Policy, “National Laws
and Policies on Climate Change Adaptation: A Global Review,” Decem-
ber 2019, 4-5, https://www.lse.ac.uk/granthaminstitute/wp-content/
daptation_A-global-review.pdf.

Government of Kenya, “The Climate Change Act,” Pub. L. No. 11 of 2016
(2016), http://kenyalaw.org/kl/fileadmin/pdfdownloads/Acts/Climate-
ChangeActNol10f2016.pdf.

See, for example, Government of Kisumu County, “Kisumu County
Climate Change Act (2020),” Pub. L. No. 7 of 2020 (2020), http://ke-
nyalaw.org/kl/fileadmin/pdfdownloads/Acts/2020/KisumuCountyCli-
mateChangeAct2020.pdf. Similar legislation has been put forward in

Nakum, Kajiado, Bomet, Marsabita, Kisumu, and Turkana Counties.

See Stephen Mallowah and Christopher Oyier, The Environment and

Climate Change Law Review: Kenya (The Law Reviews, 2022), https://
klaw.com/wp-conten 2022/03/The-Environment-and-

-Climate-Change-Law-Review.pdf.

Republic of Kenya, “The Lamu County Climate Change Act, 2022, No-

vember 28,2022, Sec. 27(5), https://lam k wn mu-coun-

ty-climate-change-bill-2021/.

Republic of Kenya, Sec. 29 (1,2).

Republic of Kenya, Sec. 30(1).

Government of Kenya, “Green Economy Strategy and Implementation
Plan 2016 - 2030” (Nairobi, August 2016), https.//www.greenpolicypla-

; . ; G L £ o
Improving%20Efficiency%20in%20Forestry%200perations%20
and%20Forest%20Product%20Processing%20in%20Keyna_0.pdf.
Government of Kenya.

Ministry of Justice, “Investment Canada Act,” R.S.C. 1985, c. 28 (1st
Supp) § (1985), preprint 21(1), https://laws-lois.justice.gc.ca/PDF/I-
21.8.pdf, FAO and Columbia Center on Sustainable Investment (CCSI),
“Screening for Responsible Investment in Agriculture and Food Sys-
tems: Guidance and Tools for Government Officials” (Rome, 2024).
Government of Canada, “Canadian Net-Zero Emissions Accountability
Act” SC 2021, ¢ 22 § (2021), arts 6, 7(3), https://www.canlii.org/en/ca/
w. -2021-¢c-22/2114 -2021-c-22.html.
Government of Canada, art 10(1(c)).
Environment and Climate Change Canada, “2030 EMISSIONS REDUC-
TION PLAN Canada’s Next Steps for Clean Air and a Strong Economy,”
2022, 61, 62, https://publications.gc.ca/collections/collection_2022/
eccc/End-460-2022-eng.pdf.
Government of Peru, “Framework Law No 30754 on Climate Change
- Climate Change Laws of the World,” n.d., https.//climate-laws.org/
document/framework-law-no-30754-on-climate-change_688f?q=Pe-

ru%E2%80%99s+Framework+Law+on+Climate+Change+of+2018+.

Government of Peru.

Alex Sanchiz and Ahmed Omic, “State of Investment Promotion
Agencies. Evidence from WAIPA-WBG’s Joint Global Survey” (World
Bank Group, n.d.), 11, https://documentsl.worldbank.org/curated/
ies-Evidence-from-WAIPA-WBG-s-Joint- -Surve f.
Nick Evans and Matthias Duwe, “Climate Governance Systems in Eu-
rope: The Role of National Advisory Bodies” (Ecological Institute, May
12, 2021), 6-7, https://www.ecologic.eu/sites/default/files/publica-
tion/2021/Evans-Duwe-Climate-governance-in-Europe-the-role-of-na-
tional-advisory-bodies-2021-Ecologic-Institute.pdf, Ed Olowo-Okere

and Bernice Van Bronkhorst, “Looking to the Future to Make the Best

APRIL2024 | 37


https://foe.org/wp-content/uploads/2023/08/08_07_FoE_nogoareas_paper7.pdf
https://foe.org/wp-content/uploads/2023/08/08_07_FoE_nogoareas_paper7.pdf
https://www.un.org/development/desa/indigenouspeoples/about-us.html
https://www.un.org/development/desa/indigenouspeoples/about-us.html
https://www.un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2019/01/UNDRIP_E_web.pdf
https://www.un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2019/01/UNDRIP_E_web.pdf
https://www.un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2019/01/UNDRIP_E_web.pdf
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:55:0::NO::P55_TYPE,P55_LANG,P55_DOCUMENT,P55_NODE:REV,en,C169,/Document
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:55:0::NO::P55_TYPE,P55_LANG,P55_DOCUMENT,P55_NODE:REV,en,C169,/Document
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:55:0::NO::P55_TYPE,P55_LANG,P55_DOCUMENT,P55_NODE:REV,en,C169,/Document
https://www.oecd.org/daf/inv/investment-policy/36671400.pdf
https://www.oecd.org/daf/inv/investment-policy/36671400.pdf
https://doi.org/10.4324/9780429310089-10
https://doi.org/10.4324/9780429310089-10
https://ccsi.columbia.edu/sites/default/files/content/4020-CCSI-Land-Investment-Transparency-report-06-mr_0_1.pdf
https://ccsi.columbia.edu/sites/default/files/content/4020-CCSI-Land-Investment-Transparency-report-06-mr_0_1.pdf
https://iri.columbia.edu/actoday/
https://iri.columbia.edu/actoday/
https://www.oecd-ilibrary.org/environment/national-adaptation-planning_5k483jpfpsq1-en
https://www.oecd-ilibrary.org/environment/national-adaptation-planning_5k483jpfpsq1-en
https://www.oecd-ilibrary.org/environment/national-adaptation-planning_5k483jpfpsq1-en
https://unepccc.org/wp-content/uploads/2020/03/implementing-ndcs-report.pdf
https://unepccc.org/wp-content/uploads/2020/03/implementing-ndcs-report.pdf
https://openknowledge.worldbank.org/entities/publication/f56a76ad-ed5e-5a5a-add5-d29a9b5032a2
https://openknowledge.worldbank.org/entities/publication/f56a76ad-ed5e-5a5a-add5-d29a9b5032a2
https://www.lse.ac.uk/granthaminstitute/explainers/what-is-climate-change-legislation/
https://www.lse.ac.uk/granthaminstitute/explainers/what-is-climate-change-legislation/
https://www.lse.ac.uk/granthaminstitute/explainers/what-is-climate-change-legislation/
https://climate-laws.org/
https://www.lse.ac.uk/granthaminstitute/wp-content/uploads/2019/12/National-laws-and-policies-on-climate-change-adaptation_A-global-review.pdf
https://www.lse.ac.uk/granthaminstitute/wp-content/uploads/2019/12/National-laws-and-policies-on-climate-change-adaptation_A-global-review.pdf
https://www.lse.ac.uk/granthaminstitute/wp-content/uploads/2019/12/National-laws-and-policies-on-climate-change-adaptation_A-global-review.pdf
http://kenyalaw.org/kl/fileadmin/pdfdownloads/Acts/ClimateChangeActNo11of2016.pdf
http://kenyalaw.org/kl/fileadmin/pdfdownloads/Acts/ClimateChangeActNo11of2016.pdf
http://kenyalaw.org/kl/fileadmin/pdfdownloads/Acts/2020/KisumuCountyClimateChangeAct2020.pdf
http://kenyalaw.org/kl/fileadmin/pdfdownloads/Acts/2020/KisumuCountyClimateChangeAct2020.pdf
http://kenyalaw.org/kl/fileadmin/pdfdownloads/Acts/2020/KisumuCountyClimateChangeAct2020.pdf
https://tripleoklaw.com/wp-content/uploads/2022/03/The-Environment-and-Climate-Change-Law-Review.pdf
https://tripleoklaw.com/wp-content/uploads/2022/03/The-Environment-and-Climate-Change-Law-Review.pdf
https://tripleoklaw.com/wp-content/uploads/2022/03/The-Environment-and-Climate-Change-Law-Review.pdf
https://lamu.go.ke/download/lamu-county-climate-change-bill-2021/
https://lamu.go.ke/download/lamu-county-climate-change-bill-2021/
https://www.greenpolicyplatform.org/sites/default/files/downloads/policy-database/KENYA)%20Improving%20Efficiency%20in%20Forestry%20Operations%20and%20Forest%20Product%20Processing%20in%20Keyna_0.pdf
https://www.greenpolicyplatform.org/sites/default/files/downloads/policy-database/KENYA)%20Improving%20Efficiency%20in%20Forestry%20Operations%20and%20Forest%20Product%20Processing%20in%20Keyna_0.pdf
https://www.greenpolicyplatform.org/sites/default/files/downloads/policy-database/KENYA)%20Improving%20Efficiency%20in%20Forestry%20Operations%20and%20Forest%20Product%20Processing%20in%20Keyna_0.pdf
https://www.greenpolicyplatform.org/sites/default/files/downloads/policy-database/KENYA)%20Improving%20Efficiency%20in%20Forestry%20Operations%20and%20Forest%20Product%20Processing%20in%20Keyna_0.pdf
https://laws-lois.justice.gc.ca/PDF/I-21.8.pdf
https://laws-lois.justice.gc.ca/PDF/I-21.8.pdf
https://www.canlii.org/en/ca/laws/stat/sc-2021-c-22/211495/sc-2021-c-22.html
https://www.canlii.org/en/ca/laws/stat/sc-2021-c-22/211495/sc-2021-c-22.html
https://publications.gc.ca/collections/collection_2022/eccc/En4-460-2022-eng.pdf
https://publications.gc.ca/collections/collection_2022/eccc/En4-460-2022-eng.pdf
https://climate-laws.org/document/framework-law-no-30754-on-climate-change_688f?q=Peru%E2%80%99s+Framework+Law+on+Climate+Change+of+2018+
https://climate-laws.org/document/framework-law-no-30754-on-climate-change_688f?q=Peru%E2%80%99s+Framework+Law+on+Climate+Change+of+2018+
https://climate-laws.org/document/framework-law-no-30754-on-climate-change_688f?q=Peru%E2%80%99s+Framework+Law+on+Climate+Change+of+2018+
https://documents1.worldbank.org/curated/en/499971594008431029/pdf/State-of-Investment-Promotion-Agencies-Evidence-from-WAIPA-WBG-s-Joint-Global-Survey.pdf
https://documents1.worldbank.org/curated/en/499971594008431029/pdf/State-of-Investment-Promotion-Agencies-Evidence-from-WAIPA-WBG-s-Joint-Global-Survey.pdf
https://documents1.worldbank.org/curated/en/499971594008431029/pdf/State-of-Investment-Promotion-Agencies-Evidence-from-WAIPA-WBG-s-Joint-Global-Survey.pdf
https://www.ecologic.eu/sites/default/files/publication/2021/Evans-Duwe-Climate-governance-in-Europe-the-role-of-national-advisory-bodies-2021-Ecologic-Institute.pdf
https://www.ecologic.eu/sites/default/files/publication/2021/Evans-Duwe-Climate-governance-in-Europe-the-role-of-national-advisory-bodies-2021-Ecologic-Institute.pdf
https://www.ecologic.eu/sites/default/files/publication/2021/Evans-Duwe-Climate-governance-in-Europe-the-role-of-national-advisory-bodies-2021-Ecologic-Institute.pdf

COLUMBIA CENTER ON SUSTAINABLE INVESTMENT | ALIGN

53.

54,
55.
56.

57.
58.
59.
60.

61.

62.

63.

64.
65.

66.
67.

68.

INCORPORATING CLIMATE CONSIDERATIONS INTO INVESTMENT ASSESSMENT PROCESSES

Decisions Today: Climate Long-Term Strategies,” World Bank Blogs,
March 9, 2021, h nk.or king-
-future-make-best-decisions-today-climate-long-term-strategies.
Evans and Duwe, “Climate Governance Systems in Europe: The Role
of National Advisory Bodies,” 6-7; Olowo-Okere and Van Bronkhorst,
“Looking to the Future to Make the Best Decisions Today.” Evans and
Duwe, “Climate Governance Systems in Europe: The Role of Natio-
nal Advisory Bodies,” 6, 7, 26, 27; Olowo-Okere and Van Bronkhorst,
“Looking to the Future to Make the Best Decisions Today.”

FAO, “Safeguarding Land Tenure Rights in the Context of Agricultural
Investment,” 28.

Office of the President of the Philippines, “About Us,” Climate Change
Commission, n.d., https://climate.gov.ph/about-us.

IRI - International Research Institute for Climate and Society, “Adapting
Agriculture to Climate Today, for Tomorrow.”

Expert stakeholder 4 interview, July 7,2023.

For a deeper discussion on the elements of screening in the context of
responsible investment in agriculture and food systems, see FAO and
Columbia Center on Sustainable Investment (CCSI), “Screening for Res-
ponsible Investment in Agriculture and Food Systems: Guidance and
Tools for Government Officials.”

Darryl Vhugen, “Promoting, Facilitating and Regulating Responsible
Land-Based Investment: A Manual for Governments” (GIZ, November
2022), 22, https://landportal.org/node/113797.

FAO and Columbia Center on Sustainable Investment (CCSI), “Screening
for Responsible Investment in Agriculture and Food Systems: Guidance
and Tools for Government Officials.”

FAO, “Safeguarding Land Tenure Rights in the Context of Agricultural
Investment,” 50.; Kroll, “Reputational and Integrity Due Diligence on
Investors,” 2019, https.//ccsi.columbia.edu/sites/default/files/content/
docs/our%20focus/Reputational-and-Integrity-Due-Diligence-on-In-
vestors.pdf.

For suggestions on how agricultural investors can increase the resi-
lience of food systems to climate change, see Committee for World
Food Security, “Principles for Responsible Investment in Agriculture
and Food Systems” (FAO, WFP, and IFAD, October 15, 2014), Principle 6,
https://www.fao.org/fileadmin/templates/cfs/Docs1314/rai/CFS_Prin-
ciples_Oct_2014 EN.pdf, Douglas R. Brown, “Review of Climate Scree-

ning Approaches and Tools for Agricultural Investment” (Wageningen,
Netherlands: CGIAR Research Program on Climate Change, Agriculture
and Food Security (CCAFS)., 2017), 24, bitpsﬂcg;mce&gmm@mﬂi
ream/handle/1 74/Brown%202017%20Review%200f%2

mate%20$creening%ZOAQQroaches%200nd%ZOTooIs%ZOfor%ZOAgri-
cultural%20Investment.pdf; FAO and Columbia Center on Sustainable

Investment (CCSI), “Screening for Responsible Investment in Agriculture
and Food Systems: Guidance and Tools for Government Officials,” 61.

For a detailed study of the approaches, constraints, and common thre-
ads among screening tools by the World Bank, USAID, DfID, AfDB, and
SDC, see Brown, “Review of Climate Screening Approaches and Tools
for Agricultural Investment”; Asian Development Bank, “Guidelines for
Climate Proofing Investment in Agriculture, Rural Development, and
Food Security” (Asian Development Bank, November 2012), https.//
WWW. I men idelines-clim fing-investment-a-
griculture-rural-development-and-food-security#.

FAO and Columbia Center on Sustainable Investment (CCSI), “Screening
for Responsible Investment in Agriculture and Food Systems: Guidance
and Tools for Government Officials,” 70.

Asian Development Bank, “Climate Risk Management in ADB Projects,”

November 2014, https://www.adb.org/sites/default/files/publica-

Asian Development Bank.

FutureWater, “Water Risk Assessment for Private Farming in North
Spain,” nd //www.fi r-risk-i
ment-for-private-farming-in-north-spain/.

FutureWater, “Climate Risk and Adaptation Assessment for Hydropower

69.

70.

T1.

T2.

73.

74,

75.

76.

7.

78.

79.

80.
81.

Helen Beddow, “What Is the Difference between Physical Climate Risk
and Transition Cllmate Risk?,” UKGBC, Apr\l 19,2023, bttgs#ukg&c&tg[

sition-climate-risk/.

FAO, Making Climate-Sensitive Investments in Agriculture: Approaches,
Tools and Selected Experiences (Rome, Italy: FAO, 2021), https://doi.
0rg/10.4060/cb1067en.

Jonathan Bonnitcha and Suzy H. Nikiema, “Rethinking National In-
vestment Laws: A Study of Past and Present Laws to Inform Future Po-
licy-Making” (IISD, July 9, 2023), 38, https://www.iisd.org/publications/
report/rethinking-national-investment-

Department of Climate Change, Energy, the Environment and Water,
“Safeguard Mechanism (Crediting) Amendment Act 2023,” Pub. L. No.
No. 14, 2023, C2023A00014 (2023), https://www.legislation.gov.au/
C2023A00014/asmade.

Tim Power and Fiona Curl, “A Baseline-and-Credit Greenhouse Gas
Emissions System for Australia: Reforms to the Safeguard Mechanism,”

White & Case LLP, April 4 2023, https: QWWW.WhItquse cgm(mslght—

li a—reforms—safeguard.

Sophie Power, “Australia’s Climate Safeguard Mechanism: A Quick Gui-
de,” Parliament ofAustralla December3 2018, Australia, https:, AZWWW

rr11A im fe rd_me-

mentar, LI rar
chanism.

Paul Karp, “Labor Agrees to Absolute Cap on Emissions to Secure Gre-
ens Backing for Safeguard Mechanism Climate Bill | Fossil Fuels,” The
Guardian, March 27, 2023, https://www.theguardian.com/environ-
ment/2023/mar/27, r-agrees-to- -cap-on-emissions-
cure-greens-backing-for-safeguard-mechanism-climate-bill.
Under international law, states must obtain FPIC from Indigenous Pe-
oples before adopting legislation or administrative measures that may
impact them, and must provide redress to indigenous peoples whose
property is taken without their FPIC. See United Nations (UN), United
Nations Declaration on the Rights of Indigenous Peoples, preprint 19,
11(2); For a definition of FPIC, see UNIDROIT and IFAD, “Legal Guide on
Agricultural Land Investment Contracts” (Rome, 2021), https://www.
unidroit.org/wp-content/uploads/2021/10/ALICGuidehy.pdf.

General Assembly resolution 2200A (XXI), “The International Covenant
on Economic, Social and Cultural Rights (1966)” (1966), Art. 1(1), https://
www.ohchr.org/en/instruments-mechanisms/instruments/internatio-
nal-covenant-economic-social-and-cultural-rights, General Assembly
resolution 2200A (XXI), “International Covenant on Civil and Political Ri-

ghts” (1966), Art. 1(1), https://www.ohchr.org/en/instruments-mecha-

General Assembly resolution 2200A (XXI), International Covenant on
Civil and Political Rights, Art. 27.

Human Rights Council, “Promotion and Protection of All Human Rights,
Civil, Political, Economic, Social and Cultural Rights, Including the Right

to Development,” Agenda item 3 § (2021), para 5., https://www.un.org/
men isabiliti romotion-and-pr jon-of-all-hu-
man-rights-civil-political-economic-social-and-cultural-rights-inclu-

Agrawal et al., “Enabling a Just Transition,” 6.

“Cultural Survival and Partners Submit Report on Indigenous Peoples’
Rights for Malaysia’s Universal Periodic Review,” 5, accessed August 1,

2023,  https://www.culturalsurvival.org/news/cultural-survival-and-

sal; For an analysis on why, as a matter of positive law, the power of
the sate to contract is limited even where Indigenous Peoples are not

concerned, see Lorenzo Cotula, “Reconsidering Sovereignty, Owner-
ship and Consent in Natural Resource Contracts: From Concepts to
Practice,” in European Yearbook of International Economic Law 2018,
ed. Marc Bungenberg et al.,, European Yearbook of International Eco-

APRIL2024 | 38


https://blogs.worldbank.org/climatechange/looking-future-make-best-decisions-today-climate-long-term-strategies
https://blogs.worldbank.org/climatechange/looking-future-make-best-decisions-today-climate-long-term-strategies
https://climate.gov.ph/about-us
https://landportal.org/node/113797
https://ccsi.columbia.edu/sites/default/files/content/docs/our%20focus/Reputational-and-Integrity-Due-Diligence-on-Investors.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/our%20focus/Reputational-and-Integrity-Due-Diligence-on-Investors.pdf
https://ccsi.columbia.edu/sites/default/files/content/docs/our%20focus/Reputational-and-Integrity-Due-Diligence-on-Investors.pdf
https://www.fao.org/fileadmin/templates/cfs/Docs1314/rai/CFS_Principles_Oct_2014_EN.pdf
https://www.fao.org/fileadmin/templates/cfs/Docs1314/rai/CFS_Principles_Oct_2014_EN.pdf
https://cgspace.cgiar.org/bitstream/handle/10568/88074/Brown%202017%20Review%20of%20Climate%20Screening%20Approaches%20and%20Tools%20for%20Agricultural%20Investment.pdf
https://cgspace.cgiar.org/bitstream/handle/10568/88074/Brown%202017%20Review%20of%20Climate%20Screening%20Approaches%20and%20Tools%20for%20Agricultural%20Investment.pdf
https://cgspace.cgiar.org/bitstream/handle/10568/88074/Brown%202017%20Review%20of%20Climate%20Screening%20Approaches%20and%20Tools%20for%20Agricultural%20Investment.pdf
https://cgspace.cgiar.org/bitstream/handle/10568/88074/Brown%202017%20Review%20of%20Climate%20Screening%20Approaches%20and%20Tools%20for%20Agricultural%20Investment.pdf
https://www.adb.org/documents/guidelines-climate-proofing-investment-agriculture-rural-development-and-food-security#
https://www.adb.org/documents/guidelines-climate-proofing-investment-agriculture-rural-development-and-food-security#
https://www.adb.org/documents/guidelines-climate-proofing-investment-agriculture-rural-development-and-food-security#
https://www.adb.org/sites/default/files/publication/148796/climate-risk-management-adb-projects.pdf
https://www.adb.org/sites/default/files/publication/148796/climate-risk-management-adb-projects.pdf
https://www.futurewater.eu/projects/water-risk-assessment-for-private-farming-in-north-spain/
https://www.futurewater.eu/projects/water-risk-assessment-for-private-farming-in-north-spain/
https://www.futurewater.eu/projects/climate-risk-and-adaptation-assessment-for-hydropower-project-in-nepal/
https://www.futurewater.eu/projects/climate-risk-and-adaptation-assessment-for-hydropower-project-in-nepal/
https://ukgbc.org/news/what-is-the-difference-between-physical-climate-risk-and-transition-climate-risk/
https://ukgbc.org/news/what-is-the-difference-between-physical-climate-risk-and-transition-climate-risk/
https://ukgbc.org/news/what-is-the-difference-between-physical-climate-risk-and-transition-climate-risk/
https://doi.org/10.4060/cb1067en
https://doi.org/10.4060/cb1067en
https://www.iisd.org/publications/report/rethinking-national-investment-laws
https://www.iisd.org/publications/report/rethinking-national-investment-laws
https://www.legislation.gov.au/C2023A00014/asmade
https://www.legislation.gov.au/C2023A00014/asmade
https://www.whitecase.com/insight-alert/baseline-and-credit-greenhouse-gas-emissions-system-australia-reforms-safeguard
https://www.whitecase.com/insight-alert/baseline-and-credit-greenhouse-gas-emissions-system-australia-reforms-safeguard
https://www.whitecase.com/insight-alert/baseline-and-credit-greenhouse-gas-emissions-system-australia-reforms-safeguard
https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/rp/rp1819/Australias_climate_safeguard_mechanism
https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/rp/rp1819/Australias_climate_safeguard_mechanism
https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/rp/rp1819/Australias_climate_safeguard_mechanism
https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/rp/rp1819/Australias_climate_safeguard_mechanism
https://www.theguardian.com/environment/2023/mar/27/labor-agrees-to-absolute-cap-on-emissions-to-secure-greens-backing-for-safeguard-mechanism-climate-bill
https://www.theguardian.com/environment/2023/mar/27/labor-agrees-to-absolute-cap-on-emissions-to-secure-greens-backing-for-safeguard-mechanism-climate-bill
https://www.theguardian.com/environment/2023/mar/27/labor-agrees-to-absolute-cap-on-emissions-to-secure-greens-backing-for-safeguard-mechanism-climate-bill
https://www.unidroit.org/wp-content/uploads/2021/10/ALICGuidehy.pdf
https://www.unidroit.org/wp-content/uploads/2021/10/ALICGuidehy.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.un.org/development/desa/disabilities/promotion-and-protection-of-all-human-rights-civil-political-economic-social-and-cultural-rights-including-the-right-to-development.html
https://www.un.org/development/desa/disabilities/promotion-and-protection-of-all-human-rights-civil-political-economic-social-and-cultural-rights-including-the-right-to-development.html
https://www.un.org/development/desa/disabilities/promotion-and-protection-of-all-human-rights-civil-political-economic-social-and-cultural-rights-including-the-right-to-development.html
https://www.un.org/development/desa/disabilities/promotion-and-protection-of-all-human-rights-civil-political-economic-social-and-cultural-rights-including-the-right-to-development.html
https://www.culturalsurvival.org/news/cultural-survival-and-partners-submit-report-indigenous-peoples-rights-malaysias-universal
https://www.culturalsurvival.org/news/cultural-survival-and-partners-submit-report-indigenous-peoples-rights-malaysias-universal
https://www.culturalsurvival.org/news/cultural-survival-and-partners-submit-report-indigenous-peoples-rights-malaysias-universal

COLUMBIA CENTER ON SUSTAINABLE INVESTMENT | ALIGN

82.

83.

84.

85.

86.

87.

88.

89.

90.

91.

92.

INCORPORATING CLIMATE CONSIDERATIONS INTO INVESTMENT ASSESSMENT PROCESSES

nomic Law (Cham: Springer International Publishing, 2019), 143-74, ht-
i.org/10.1 2018 23; FAO, Voluntary Guidelines on the
Responsible Governance of Tenure of Land, Fisheries and Forests in the
Context of National Food Security, 2022, preprint 8.7, https://www.fao.
I men I i2801e.

Forexample, Liberia’s Land Rights Law (2018) recognizes the customary
land rights of rural communities and requires that Free, Prior and Infor-
med Consent (FPIC) be adhered to for activities occurring on communi-
ty land; the Community Rights Law (2009) sec 2.2(c). likewise provides
that “any decision, agreement, or activity affecting the status of or use
of community forest resources shall not proceed without the prior, free,
informed consent of the said community.” See Republic of Liberia, “AN
ACT TO ESTABLISH THE LAND RIGHTS LAW OF 2018, Pub. L. No. 14
(2018), https://faolex.fao.org/docs/pdf/lbri82407.pdf; and Republic of
Liberia, “AN ACT TO ESTABLISH THE COMMUNITY RIGHTS LAW OF 2009
WITH RESPECT TO FOREST LANDS” (2009), https://faolex.fao.org/docs/
pdf/lbr143892.pdf.

ECOWAS, “Directive C/DIR.3/05/09 on the Harmonization of Guiding
Principles and Policies in the Mining Sector” (n.d.), preprint 16.3.

For example, The government of Sierra Leone, “The Customary Land
Rights Act, 2022,” Pub. L. No. No. 20 (2022), https://www.fao.org/faolex/

results/details/en/c/L EX-FAOC212374/; Republic of Liberia, AN ACT TO
ESTABLISH THE LAND RIGHTS LAW OF 2018.

UN High Commissioner for Human Rights, “Report on the Promotion,
Protection and Implementation of the Right to Participate in Public Af-
fairs in the Context of the Existing Human Rights Law: Best Practices,
Experiences, Challenges and Ways to Overcome Them” (2015), https.//
www.ohchr.org/en/calls-for-input/report-promotion-protection-and-

For a detailed analysis and recommendations for incorporating FPIC
into IAPs, see Kelly Dudine and Sam Szoke-Burke, “Government Brie-
fing: Incorporating Free, Prior and Informed Consent into Investment
Approval Processes” (Columbia Center on Sustainable Investment, July
2020),

https://ccsi. columbla edu/content, qovernment briefing-incor-

UNIDROIT and IFAD, “Legal Guide on Agricultural Land Investment Con-
tracts,” preprint 3.7; See T Kennedy et al., “The Practice of FPIC: Insights
from the FPIC Solutions Dialogue.,” 2021, https.//fpicdialogue.org/fpi-
c-quide/.

Cathal Doyle and Jill Carifio, “Making Free Prior & Informed Consent
a Reality: Indigenous Peoples and the Extractives Sector” (Indigenous
Peoples Links (PIPLinks), Middlesex University School of Law & The Ecu-
menical Council for Corporate Responsibility, May 2013), 17, https.//jet-
ztzeit.files.wordpress.com/2013/05/fpic-report-long.pdf.

Gibson, Luke, Tien Ming Lee, Lian Pin Koh, Barry W. Brook, Toby A. Gard-
ner, Jos Barlow, Carlos A. Peres, et al. “Primary Forests Are Irreplacea-
ble for Sustaining Tropical Biodiversity.” Nature 478, no. 7369 (October
2011): 378-81. https://doi.org/10.1038/nature10425.

FAO, Voluntary Guidelines on the Responsible Governance of Tenure
of Land, Fisheries and Forests in the Context of National Food Security,
sec.3.1.3.

Joseph Feyertag and Ben Bowie, “The Financial Costs of Mitigating So-
cial Risks: Costs and Effectiveness of Risk Mitigation Strategies for Emer-
ging Market Investors,” September 15, 2021, https.//cdn.odi.org/media/
documents/ODI_RE2.PDF; Emil Sirén Gualinga, “Respecting Indigenous
Rights An Actionable Due Diligence Toolkit for Institutional Investors,”
April 2023, 10-12, h ingindi righ
-indigenous-rights.pdf. for a case study of the realization of legal, finan-
cial, and operational risks of the Dakota Access Pipeline, which failed to
receive FPIC from investment- impacted Indigenous Peoples; see also
for the economic and business benefits of respecting FPIC.
Rachel Knight et al., “Preparing in Advance for Potential Investors,” GUI-
DE 1 For Community Members and Advocates Interacting with Potential
Investors (CCSI and Namati, September 1, 2018 45, https./écc&t.galum
i i fe fi nten ions/50-nam -
si-quide-1-full-online-lr-compressed_0.pdf.
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Kennedy et al., “The Practice of FPIC: Insights from the FPIC Solutions
Dialogue.,” Pre-feasibility; Sam Szoke-Burke, Tehtena Mebratu-Tsegaye,
and William Sommer, “Transparency for Whom? Grounding Land In-
vestment Transparency in the Needs of Local Actors” (Columbia Center
on Sustainable Investment, March 2021), 14, https.//ccsi.columbia.edu/
sites/default/files/content/4020-CCSI-Land-Investment-Transparency-

FAO, “Free, Prior and Informed Consent: An Indigenous Peoples’ Right
and a Good Practice for Local Communities,” 2016, 22-23, https://www.

-good-practice-for-local-communities-fao/.
FAQ, 23-24.

United Nations Human Rights Office of the High Commissioner, “Gui-
ding Principles on Business and Human Rights” (New York and Geneva,
2011), 27, https://www.ohchr.or: j
cations/quidingprinciplesbusinesshr_en.pdf.

United Nations Office of the High Commissioner, “Guiding Principles on

Business and Human Rights: Implementing the United Nations ‘Protect,

Respect and Remedy’ Framework,” 2011 Art. 25, htms./éwmmab;hn
rg/si f fi men ion ingprinci -

sinesshr_en.pdf.

Office of the High Commissioner, Art. 26.

FAOQ, “Free, Prior and Informed Consent: An Indigenous Peoples’ Right
and a Good Practice for Local Communities,” 26-28.

Doyle and Carifio, “Making Free Prior & Informed Consent a Reality: Indi-
genous Peoples and the Extractives Sector,” 14.

Kennedy et al., “The Practice of FPIC: Insights from the FPIC Solutions
Dialogue.’, Pre-permitting.

FAQ, Voluntary Guidelines on the Responsible Governance of Tenure
of Land, Fisheries and Forests in the Context of National Food Security,
preprint 13.6.

Szoke-Burke, Mebratu-Tsegaye, and Sommer, “Transparency for Whom?
Grounding Land Investment Transparency in the Needs of Local Actors,”
March 2021.

Doyle and Carifio, “Making Free Prior & Informed Consent a Reality: Indi-
genous Peoples and the Extractives Sector,” 17.

United Nations General Assembly Secretariat, “Report of the Special
Rapporteur on the Issue of Human Rights Obligations Relating to the
Enjoyment of a Safe, Clean, Healthy and Sustainable Environment,”
Human Rights Council Thirty-Fourth Session, January 19, 2017, https://
www.ohchr.org/en/documents/thematic-reports/ahrc4953-right-cle-
an-healthy-and-sustainable-environment-non-toxic, Paragraph 33.
UNIDROIT and IFAD, “Legal Guide on Agricultural Land Investment Con-
tracts,” preprint 2.36.

Perrine Toledano et al., “Community Benefit Sharing and Renewable
Energy and Green Hydrogen Projects: Policy Guidance for Govern-
ments” (Columbia Center on Sustainable Investment, September 2023),
https://ccsi.columbia.edu/content/benefit-sharing-policy-guidance-
-renewables-hydrogen; UNIDROIT and IFAD, “Legal Guide on Agricultu-
ral Land Investment Contracts,” preprint 2.39.

Kennedy et al., “The Practice of FPIC: Insights from the FPIC Solutions
Dialogue.”, Construction and operations.

Doyle and Carifio, “Making Free Prior & Informed Consent a Reality: Indi-
genous Peoples and the Extractives Sector,” 23.

FAO, “Free, Prior and Informed Consent: An Indigenous Peoples’ Right
and a Good Practice for Local Communities,” 20.

see, for example, United Nations General Assembly, “The Convention
on the Elimination of All Forms of D\scnmma‘uon against Women (CE-
DAW)” (1979),

t-women; General Assembly resolution 2200A (XXI), the International
Covenant on Economic, Social and Cultural Rights (1966), preprint 2(1),
3, 14(1), 16 and 23(4); African Union, “Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of Women in Africa” (2003),
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ghts (1966), recital and preprint 2.2, 4.1, 4.2.

Doyle and Carifio, “Making Free Prior & Informed Consent a Reality: Indi-
genous Peoples and the Extractives Sector,” 20.

Doyle and Carifio, 21.

Case of the Saramaka People v. Suriname (Inter-American Court of Hu-
man Rights November 28, 2007).

For suggestions on governments - through creating basket funds or
marshaling taxes, penalties, and fees toward the provisioning of su-
pport - can fill financing gaps to provide communities with adequate
support see Columbia Center on Sustainable Investment, “INNOVATIVE
FINANCING SOLUTIONS FOR COMMUNITY SUPPORT IN THE CONTEXT

OF LAND INVESTMENTS,” March 2019, https://ccsi.columbia.edu/sites/
default/files/content/docs/publications/CCSl-Innovative-Financin-
g-report-Mar-2019.pdf, Kelly Dudine and Sam Szoke-Burke, “Gover-

nment Briefing: Incorporating Free, Prior and Informed Consent into
Investment Approval Processes” (Columbia Center on Sustainable In-

vestment, July 2020), https://ccsi.columbia.edu/content/governmen-

Expert stakeholder 15 interview, September 7, 2023, 15; UNIDROIT and
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and Minimizing Risks” (Washington D.C.: The World Bank, June 2015),

Carin Smaller, “The 1ISD Guide to Negotiating Investment Contracts for
Farmland and Water” (International Institute for Sustainable Develo-

pment, November 2014), https://www.iisd.org/system/files/publica-

Expert stakeholder 4 interview.
Expert stakeholder 10 interview, August 10, 2023.
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See, for instance, international guidelines to respect land and treaty
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local biodiversity that affected Indigenous or local communities rely
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Assessment (HRIA). This assessment evaluates whether a project com-
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the host government must uphold. While HRIAs are often conducted
separately from the ESIA process, integrating an HRIA within the ESIA
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LN32_2019.pdf.
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—chams 9789254251(252 en#pgge Columbla Center on Sustamab{
Investment, “The Food Sector and the Sustainable Development Goals,”
accessed March 8, 2024, https://ccsi.columbia.edu/content/food-sec-
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June 2022, https.//ccsi.columbia.edu/sites/default/files/content/docs/
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enberg, “Five Years After the Adoption of the Paris Agreement, Are Cli-
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tate-mining-contracts.pdf: 11SD, “IISD Model Contract Clauses for Res-
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Help Implement International Best Practices, Principles, and Guidance
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to Help Implement International Best Practices, Principles, and Guidan-
ce on Responsible Agricultural Investment.” (IISD, October 26, 2023),

nsible-agri re-investment.

Brewin and Maina.

Dietrich Brauch, Toledano, and Aceveda, “Allocation of Climate-Rela-
ted Risks in Investor-State Mining Contracts.”; Mebratu-Tsegaye, Dietri-
ch Brauch, and Greenberg, “Five Years After the Adoption of the Paris
Agreement, Are Climate Change Considerations Reflected in Mining
Contracts?”

See FAQ, Voluntary Guidelines on the Responsible Governance of Te-
nure of Land, Fisheries and Forests in the Context of National Food Se-
curity, 14.2. : “Where possible, the original parcels or holdings should
be returned to those who suffered the loss, or their heirs, by resolution
of the competent national authorities. Where the original parcel or hol-
ding cannot be returned, States should provide prompt and just com-
pensation in the form of money and/or alternative parcels or holdings,
ensuring equitable treatment of all affected people”

Sam Szoke-Burke and Kaitlin Cordes, “Mechanisms for Consultation
and Free, Prior and Informed Consent in the Negotiation of Investment
Contracts,” SSRN Electronic Journal, 2020, 70, https.//doi.org/10.2139/
$5rn.3630615; Smaller, “The IISD Guide to Negotiating Investment Con-
tracts for Farmland and Water.”

Smaller, C. 2014.

See relevant proposed language in the Model Provision: Environmental
Impact Assessment and Environmental Management Plan, in Smaller,
C. 2014. The 1ISD Guide to Negotiating Investment Contracts for Far-
mland and Water; Mebratu-Tsegaye, Dietrich Brauch, and Greenberg,
“Five Years After the Adoption of the Paris Agreement, Are Climate Chan-
ge Considerations Reflected in Mining Contracts?”; Dietrich Brauch,
Toledano, and Aceveda, “Allocation of Climate-Related Risks in Inves-
tor-State Mining Contracts.”; Dietrich Brauch, Toledano, and Aceveda.

Smaller, C. 2014.; Mebratu-Tsegaye, Dietrich Brauch, and Greenberg,
“Five Years After the Adoption of the Paris Agreement, Are Climate Chan-
ge Considerations Reflected in Mining Contracts?”

Dietrich Brauch, Toledano, and Aceveda, “Allocation of Climate-Related
Risks in Investor-State Mining Contracts,” 3.

FAO, “Safeguarding Land Tenure Rights in the Context of Agricultural
Investment,” 69.

Szoke-Burke and Cordes, “Mechanisms for Consultation and Free, Prior
and Informed Consent in the Negotiation of Investment Contracts,” 70;
Smaller, “The 1ISD Guide to Negotiating Investment Contracts for Far-
mland and Water”

FAQ, “Incorporating Climate Change Considerations into Agricultural In-
vestment Programmes. A Guidance Document” (FAO, 2012), 2.7, https.//
www.fao.org/3/i2778e/i2778e.pdf.

FAO, Voluntary Guidelines on the Responsible Governance of Tenure
of Land, Fisheries and Forests in the Context of National Food Security,
Para. 14.2.

Bernoux, M., Branca, G., Carro, A, Lipper, L., Smith, G. & Bockel, L. 2010.
Ex-ante greenhouse gas balance of agriculture and forestry develop-
ment programs. Piracicaba, Brazil. Scientia Agricola, 67(1).

See “Probabilistic Risk Analysis in Excel,” Lumivero, n.d., https://lumi-
vero.com/products/at-risk/ for the tool used in the Zambia example.
The Monte Carlo simulation method is a mathematical technique used
to estimate the possible outcomes of an uncertain event. It has been
used to support evaluation of investment risks including rapid-onset
climate change impacts in Economic and Financial Analysis (EFA) me-
thodologies. EFA methodologies are used for ranking and prioritizing
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investment options. See FAO, Making Climate-Sensitive Investments in
Agriculture.

IFAD, “Climate Adaptation in Rural Development (CARD) Assessment
Tool,” n.d., b&m./[mmﬁad@tg[enﬂmeblkmﬂedgeﬂmmmmm
mate- ion-in-rural- ment-card- ment-
International Council on Mining and Metals (ICMM), “Mitigating GHG
Emissions & Building Resilience,” ICMM, 2023, https.//www.icmm.com/
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Simon Black, “The IMF-World Bank Climate Policy Assessment Tool
(CPAT): A Model to Help Countries Mitigate Climate Change,” IMF
Working Papers 2023, no. 128 (June 2023): 3, https://www.imforg/

te-535096.

Black, 4.

Black, 4, 6.

The World Bank, “Climate and Disaster Risk Screening Tools,” n.d., ht-
tps://climatescreeningtools.worldbank.org/.

The World Bank et al., “Climate-Smart Agriculture Investment Plan De-
velopment Guide: From Concept to Action,” January 2019, https.//www.
aaainitiative.org/sites/default/files/pdfs/CSAIP-Development-Guide.
pdf.

The World Bank et al., 4.

The World Bank, “Climate Smart Agriculture Investment Plans: Bringing

CSA to Life,” December 4, 2019, https://www.worldbank.org/en/topic/

agriculture/publication/climate-smart-agriculture-investment-plans-

African Union and NEPAD, “Comprehensive Africa Agriculture Develo-

pment Programme,” July 2003, https://au.int/en/articles/comprehensi-

ve-african-agri ral- ment-programme.

International Renewable Energy Agency, “National Energy Transition
Planning Dashboard,” n.d., https.//www.irena.org/Energy-Transition
Planning/Long-term-ener: nning- rt/N -Energy-Tran-

sition-Planning-Dashboard.

The World Bank, “Climate-Smart Mining: Minerals for Climate Action,”
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OECD, “INTEGRATING CLIMATE CHANGE ADAPTATION INTO DEVELO-
PMENT CO-OPERATION A User Guide for Practitioners Working at the
Sectoral Level,” n.d., 6, https://www.oecd.org/dac/environment-deve-
lopment/48594915.pdf.

Annette Cowie, “Guidelines for Land Degradation Neutrality. A Report
Prepared for the Scientific and Technical Advisory Panel of the Global
Environment Facwllty,” April 2020, 11, https://catalogue.unccd.int/1474_
LDN_Techni rt_web_version.pdf.

The United Nations Convention to Combat Desertification (UNCCD) in-
troduced the concept of land degradation neutrality (LDN), which has
now been adopted as a target of Sustainable Development Goal (SDG)
15, Life on Land. There are 197 Parties to the Convention, of which 128
have pledged to arrest land degradation by 2030. See United Nations
Convention to Combat Desertification, “Our Work and Impact,” n.d., ht-

While recent shifts in land dynamics, including the rise in contract far-
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ming, the rise in large-scale land acquisition and medium-scale farms
(in sub-Saharan Africa), and land concentration (especially in South
America), and related value chain coordination are associated with se-
vere land degradation and negative environmental impacts, one recent
study suggests that these dynamics and strongly coordinated value
chains and the various actors therein - hold potential to advance mea-
sures to avoid, reduce, and reverse land degradation. The authors argue
that Value Chain actors - through supply chain standards, codes of con-
duct, certification, audits, and knowledge sharing — can help to achie-
ve LDN at scale. See Niels Debonne et al., “Agency Shifts in Agricultural
Land Governance and Their Implications for Land Degradation Neutrali-
ty,” Global Environmental Change 66 (January 1,2021): 102221, https://
The Republic of Liberia, “An Act to Establish the Land Rights Law of 2018”
(2018), Art. 36, https://faolex.fao.org/docs/pdf/lbri82407.pdf.
LandMark, “Map.”

LandMark, “Map,” Global Platform of Indigenous and Community Lands
(blog), September 9, 2015, https.//www.landmarkmap.org/map/.

Kelly Dudine and Sam Szoke-Burke, “Government Briefing: Incorpora-
ting Free, Prior and Informed Consent into Investment Approval Proces-
ses” (Columbia Center on Sustainable Investment, July 2020), 4, https://
ccsi.columbia.edu/sites/default/files/content/docs/Briefing-FPIC-and-

LandMark.

The Republic of the Phillippines, “Philippine Mining Act of 1995,” Re-
public Act No. 7942 §, accessed April 5, 2023, https.//www.scribd.com/
document/367376657/Philippine-Mining-Act-of-1995.

The government of Sierra Leone, “The Customary Land Rights Act,

2022, Pub. L. No.No. 20 (2022), Sec. 28, 29, https://www.fao.org/faolex/
results/details/en/c/LEX-FAOC212374/.

Kennedy et al., “The Practice of FPIC: Insights from the FPIC Solutions
Dialogue.”

Doyle and Carifio, “Making Free Prior & Informed Consent a Reality: Indi-
genous Peoples and the Extractives Sector.”

Anaya, James. “The Status of Indigenous Peoples Rights in Panama.”
Twenty-Seventh Session. United Nations | General Assembly: Human
Rights Council, July 3, 2014. https://un.arizona.edu/search-database/
Republic of South Africa, Baleni and Others v Minister of Mineral Re-
sources and Others, No. 73768 (The High Court of South Africa Gauteng
Division, Pretoria 2016).

Diego Garcia-Sayan, Case of the Kichwa Indigenous People of Sarayuku
v. Ecuador (Inter-American Court of Human Rights June 27, 2012).

Parliament of Kenya, DRAFT ENVIRONMENTAL MANAGEMENT AND CO-
ORDINATION BILL, 2021, Sec. 80(2).

Parliament of Kenya, Sec. 10.
Parliament of Kenya, Sec. 81.
Expert stakeholder 1 interview, July 27,2023, 1.

Transparency and access to information are essential to implementing
and monitoring the obligations of the parties to a contract. Under inter-
national law, all people have the right of access to information, inclu-
ding information related to the environment. This means that govern-
ments are required to make environmental information available to the
public. Transparency of land-based investment agreements can clarify
the various obligations and responsibilities for governments, compa-
nies, and other actors. Establishing clear roles and expectations among
stakeholders and promoting better communication and mutual unders-
tanding can minimize the risks of conflict, rights violations, and project
delays. Transparency can also improve government coordination and
knowledge sharing, which can in turn make it easier for government
actors to do their jobs. Governments can promote transparency and
guarantee access to information by implementing various mechanis-
ms. One such mechanism is the development of user-friendly e-platfor-
ms which allow easy access to information by the public. Additionally,
governments can establish independent monitoring bodies to oversee
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the implementation and protection of citizens’ rights. These monito-
ring bodies require access to information to function effectively. See
“Rio Declaration on Environment and Development” (Rio de Janeiro,
August 12, 1992), principle 10, https://doi.org/10.4324/9780429310089-
10.,; Sam Szoke-Burke, Tehtena Mebratu-Tsegaye, and William Sommer,
“Transparency for Whom? Grounding Land Investment Transparency
in the Needs of Local Actors” (Columbia Center on Sustainable Invest-
ment, March 2021), https:., i} mbi i f fi n-
tent/4020-CCSI-Land-Investment-Transparency-report-06-mr_0_1.pdf.

207. IRl - International Research Institute for Climate and Society, “Adapting
Agriculture to Climate Today, for Tomorrow,” n.d., https://iri.columbia
edu/actoday/.
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