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Foreword

The publication of the Yearbook on International Investment Law and Policy 2019 comes
amidst efforts in Africa to develop a protocol on sustainable investment as part of the
legal instruments of the African Continental Free Trade Area (AfCFTA).! Future pub-
lications of the Yearbook will benefit from this upcoming work, just as much as the
African Union is already benefitting from these Yearbooks.

Since the AfCFTA is a new undertaking, it is important to provide some details about
this emerging market as well as upcoming work on the protocol on sustainable in-
vestment. The AfCFTA is, in terms of geographical size and population, the largest
free trade agreement since the establishment of the World Trade Organization.? The
Agreement encompasses rules and commitments on market access and provisions
to reduce barriers to trade as well as investment. With a focus on trade in goods, the
Agreement will also promote structural transformation in production and, in so doing,
help to enhance competitiveness in addition to promoting the development of regional
value chains and food security.? The AfCFTA is also expected to serve as a new platform
for Africa’s competitive engagement with the rest of the world.*

One of the objectives of the AfCFTA, as outlined in Article 4 of the Agreement, is to
cooperate on investment, intellectual property rights, and competition policy. This will
be achieved through the AfCFTA Phase II negotiations, which formally began in 2019
and continued at the time of writing. As part of the process of market deepening, a new
mandate was also secured by the African Union Commission to embark on facilitating
negotiation of a protocol on digital trade and e-commerce.

The successful negotiation of the planned protocol on sustainable investment, together
with protocols on competition policy and intellectual property rights, is expected to
create a competitive and conducive business environment, facilitating increases in sus-
tainable investments throughout the African continent. This will be achieved by cre-
ating a harmonized investment policy regime with a set of institutional arrangements
promoting development objectives, thereby enabling higher levels of entrepreneurial
activities, among other positive developments. In this context, the planned protocol on

! Agreement establishing the African Continental Free Trade Area (opened for signature 21 March 2018, en-
tered into force 30 May 2019).

2 Nick Routley, “This is Africa's ambitious free trade plan, mapped’ (World Economic Forum, 9 April
2019) <www.weforum.org/agenda/2019/04/visualizing-africa-s-free-trade-ambitions> accessed 19 May 2020.

3 OECD, African Tax Administration Forum and African Union Commission, Revenue Statistics in Africa
2019: 1990-2017 (OECD Publishing 2019) 130.

* Gerhard Erasmus, ‘How will the AfCFTA live up to all the Expectations?” (Trade Law Centre, 13 April
2020) <www.tralac.org/publications/article/14505-how-will-the-afcfta-live-up-to-all-the-expectations.html> ac-
cessed 19 May 2020.


http://www.weforum.org/agenda/2019/04/visualizing-africa-s-free-trade-ambitions%22
http://%3Cwww.tralac.org/publications/article/14505-how-will-the-afcfta-live-up-to-all-the-expectations.html%3E%22
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sustainable investment will play a positive role in attracting quality investments. These
investments, both local and foreign, will have the added contribution of developing
technological capabilities crucial to boosting innovation and competitiveness of enter-
prises across Africa.

Before this new initiative, African States had already drafted and concluded a variety
of domestic, bilateral, and regional investment instruments, many of which are highly
innovative.” Through the planned protocol on sustainable investment, ‘Africa is poised
not only to reap the benefits of the field but also perhaps to assume a leadership role in
defining the next generation of treaties’® The planned protocol will be a progression of
what African States have done in modernizing their domestic investment codes to pro-
mote and protect investments with a view to balancing African countries’ interests in
sustainable development with those of investors, while affirming the sovereign right of
states to regulate investments in the public interest.

Moving ahead, the African Union expects the planned protocol on sustainable invest-
ment to shape and foster the domestication of reformed international investment law,
as shaped by and agreed upon by African Union Member States. As a consequence,
the international investment regime will be shaped according to the policy and devel-
opment priorities of Africans under the framework of the AfCFTA. In this context,
African States are actively reclaiming the narrative of the reform and development
of the international investment regime according to their policy and development
priorities.”

The starting point for the development of the protocol on sustainable investment is
the Pan-African Investment Code (PAIC).% The PAIC is a continental framework that
puts the long-term goal of securing sustainable development at its core. This is visible
from the instrument’s Preamble, which makes sustainable development the primary
objective of the Code.” The Preamble of the PAIC also emphasizes the importance of
the United Nations Sustainable Development Goals (SDGs) for the economic, social,
and environmental development of the continent.!® Furthermore, the formulations
in the PAIC include provisions safeguarding the right to regulate, right to pursue de-
velopment goals, exclusions of umbrella clauses, carve outs for public interest meas-
ures, as well as provisions aimed at minimizing exposure to international arbitration.!!

5 Makane Moise Mbengue and Stefanie Schacherer, ‘Evolution of International Investment Agreements in
Africa: Features and Challenges of Investment Law “Africanization” in Julien Chaisse, Leila Choukroune, and
Sufian Jusoh (eds), Handbook of International Investment Law and Policy (Springer forthcoming) (hereafter
Mbengue and Schacherer, ‘Evolution of ITAs in Africa’).

¢ Charles N Brower and Michael P Daly, ‘A Study of Foreign Investment Law in Africa: Opportunity Awaits’
in Andrea Menaker (ed), International Arbitration and the Rule of Law: Contribution and Conformity, ICCA
Congress Series No 19 (Wolters Kluwer 2017) 503, 538.

7 Makane Moise Mbengue, ‘Africa’s Voice in the Formation, Shaping and Redesign of International Investment
Law’ (2019) 34(2) ICSID Review—FIL] 455, 462 (hereafter Mbengue, ‘Africa’s Voice’).

8 African Union Commission Economic Affairs Department, ‘Draft Pan-African Investment Code’ (December
2016) <www.au.int/en/documents/20161231/pan-african-investment-code-paic>accessed 21 June 2020.

 Mbengue, ‘Africa’s Voice’ (n7) 471.

10 jbid.

1 ibid.


http://%3Cwww.au.int/en/documents/20161231/pan-african-investment-code-paic%3E%22
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Most importantly, the PAIC sets forth the right of African Union Member States to
preserve their right to regulate and to open or close sectors to investment in accord-
ance with their development strategies. This includes, for instance, that performance
requirements may be imposed by African States on foreign investors to ensure that
their investments also benefit African host states that are at different levels of social and
economic development.

In pursuing these aforementioned objectives, the PAIC pursues all of the five areas of
reform that the United Nations Conference on Trade and Development (UNCTAD)
has emphasized in its Investment Policy Framework for Sustainable Development,'?
namely: (1) promoting and facilitating investment; (2) safeguarding the right to regu-
late, while providing protection; (3) reforming investment dispute settlement; (4) en-
suring responsible investment; and (5) enhancing systemic consistency.!?

By building upon the achievements of the PAIC, the process of negotiating the protocol
on sustainable investment offers a new momentum for a new vision for international
investment law. It goes without saying that the success of the planned protocol will de-
pend on identifying the key development objectives of all African countries and on for-
mulating provisions that will be supportive of sustainable investment promotion and
facilitation within the context of the AfCFTA.

The success of the protocol on sustainable investment will be measured, at least in part,
on its ability to bring coherence and consistency in the constellation of regional ap-
proaches and mechanisms that have been put forward to build a sound and predictable
investment regulatory framework across the continent.!* The planned protocol on sus-
tainable investment presents a unique opportunity for Africa to codify and harmonize
these approaches, with the aim of building a large and attractive market for investment,
both small and large-scale. The process of negotiating the planned protocol on sustain-
able investment will fully explore and capitalize on the work achieved on investment
law initiatives by international and regional organizations so far, including the current
discussions of the United Nations Commission on International Trade (UNCITRAL)
Working Group III (Investor-State Dispute Settlement Reform), while focusing in par-
ticular on the new generation of investment agreements, the systemic challenges posed
by the interactions within and between existing agreements, and their impact on policy
coherence. Through the planned protocol, African policymakers will also work towards
avoiding inconsistencies among national, regional, and international commitments
and, in the process, help to solve problems of legal uncertainty and inconsistency.!® In

12 UNCTAD, ‘Investment Policy Framework for Sustainable Development’ (2015) <https://investmentpolicy.
unctad.org/investment-policy-framework>accessed 21 June 2020.

13 Rafia de Gama and Makane Moise Mbengue, ‘Break-out sessions: Regional investment policy processes
and their contribution to Phases 1 and 2 of SD-oriented ITA reform: “Developing countries: Africa” (UNCTAD
High-level IIA Conference, Geneva, 13 November 2019) <https://investmentpolicy.unctad.org/uploaded-files/
document/ITA-Conference-2019-Report-back-on-Developing-countries- Africa-by%20Ms.DeGama%2CMr.
Mbengue%20.pdf> accessed 21 June 2020 (hereafter Gama and Mbengue, ‘UNCTAD High-level IIA Conference’).

14 Mbengue, Africa’s Voice' (n 7) 480.

15 Mbengue and Schacherer, ‘Evolution of IIAs in Africa’ (n 5).


https://investmentpolicy.unctad.org/investment-policy-framework
https://investmentpolicy.unctad.org/investment-policy-framework
%3Chttps://investmentpolicy.unctad.org/uploaded-files/document/IIA-Conference-2019-Report-back-on-Developing-countries-Africa-by%2520Ms.DeGama%252CMr.Mbengue%2520.pdf
%3Chttps://investmentpolicy.unctad.org/uploaded-files/document/IIA-Conference-2019-Report-back-on-Developing-countries-Africa-by%2520Ms.DeGama%252CMr.Mbengue%2520.pdf
%3Chttps://investmentpolicy.unctad.org/uploaded-files/document/IIA-Conference-2019-Report-back-on-Developing-countries-Africa-by%2520Ms.DeGama%252CMr.Mbengue%2520.pdf
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this respect, the African Union Commission will facilitate the development of a pro-
tocol that fully meets their needs, which will entail addressing the dynamic and ever-
evolving character of the relationship between investors and states, while recognizing
the rights and obligations of the investment community and all other stakeholders.'®

From the foregoing, it is clear that inclusiveness in the upcoming negotiations on the
protocol is crucial. This will be promoted and achieved by ensuring public participation
in the negotiation process as well as providing access to information to stakeholders at
both domestic and regional levels. Inclusivity will align responsible investment policies
and practices with broader sustainable development goals more generally and, in the
process, enable the negotiators to reach a broad-based consensus on the substance of
the protocol on sustainable investment. In the spirit of inclusiveness, African govern-
ments are expected to put in place mechanisms at the national levels that will allow
full involvement of stakeholders, broadly encompassing the private sector, civil society
organizations, academia, women, youth, and labour (among others) during the elabo-
ration of the Protocol.

This Yearbook is being published at a time when the global COVID-19 pandemic has
shown that investment law should not be isolated from societal concerns. Investments
should cater to developing and strengthening institutions in the areas of health, ed-
ucation, livelihoods, as well as the resilience of countries’ institutional frameworks.
With this in mind, governments are responding to the COVID-19 pandemic with
wide-ranging actions, some of which have direct impacts on trade and investment.
In this diversity of responses, projections from UNCTAD give an indication of a de-
cline in investor confidence as well as other adverse financial repercussions.!” Another
publication by the Afro-Champions Initiative on early surveillance of the COVID-19
pandemic shows that some of the continent’s strongest companies and businesses are
already in severe financial stress.!®

In addition to these socio-economic concerns, countries are faced with potential
threats of investor-state dispute settlement (ISDS) claims related to COVID-19 meas-
ures. The future role of international investment law therefore becomes extremely cru-
cial to cushioning African governments and investors alike, while ensuring that the
sustainable development needs and the rights of all people are realized.

As African Union Member States take critical steps to address the human and economic
impacts of COVID-19, these decisions and policies will no doubt shape approaches
on regional and global investment law and policy more generally. The decisions of

16 Gama and Mbengue, ‘UNCTAD High-level IIA Conference’ (n 13).

17 UNCTAD, ‘Impact of the COVID-19 Pandemic on Global FDI and GVCs: Updated Analysis’ (March 2020)
Investment Trends Monitor <www.unctad.org/en/PublicationsLibrary/diaeiainf2020d3_en.pdf> accessed 21
June 2020.

18 The Afrochampions Initiative, ‘Will COVID-19 Derail AfCFTA Start of Trading? Preliminary Assessment
and Recommendations by AfroChampions’ (Trade Law Centre, 17 April 2020) <www.tralac.org/documents/re-
sources/covid-19/regional/3310-covid19-afcfta-afrochampions-april-2020/file.html> accessed 19 May 2020.


http://www.unctad.org/en/PublicationsLibrary/diaeiainf2020d3_en.pdf%22
http://www.tralac.org/documents/resources/covid-19/regional/3310-covid19-afcfta-afrochampions-april-2020/file.html%22
http://www.tralac.org/documents/resources/covid-19/regional/3310-covid19-afcfta-afrochampions-april-2020/file.html%22
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individual governments will have a direct bearing on trade and investment across and
beyond the continent. These potential impacts bring home the more fundamental
need to re-think the approach of international investment law, policy, and reforms.
Now more than ever, policy space and public budgets must be reserved for provision
of essential social services and restoring domestic and regional economies to health."’
Therefore, the planned protocol on sustainable investment will be an opportunity to
build better bridges between the promotion and facilitation of investment in Africa and
other developmental concerns, such as the realization of higher environmental, food
security, and health equity concerns in the post COVID-19 era.

In welcoming the publication of this edition of the Yearbook on International Investment
Law and Policy, I also recommend it for use by professors, students, researchers, policy
makers, and other practitioners in the field.

Albert Mudenda Muchanga
Commissioner for Trade and Industry, African Union Commission
June 2020

19 Roslyn Ngeno, ‘COVID-19 and ISDS Claims: Risks and Potential Solutions—Background Note' (May
2020) AfCFTA Support Unit, DTI, African Union Commission, 2.
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