
    i

YEARBOOK ON INTERNATIONAL  
INVESTMENT LAW & POLICY 2017



ii

Yearbook on International Investment Law & Policy
Lisa E. Sachs, Editor

Director, Columbia Center on Sustainable Investment, New York City
Lise J. Johnson, Editor

Head, Investment Law and Policy, Columbia Center on Sustainable Investment, New York City
Jesse Coleman, Editor

Legal Researcher, Columbia Center on Sustainable Investment, New York City
Romain Laugier, Managing Editor

Alumnus, University Paris I Panthéon-​Sorbonne and College of Europe

Advisory Board
José E. Alvarez
New York University School of Law,  
New York City
Rudolf Dolzer
University of Bonn
Emmanuel Gaillard
Shearman & Sterling LLP, Paris
Gabrielle Kaufmann-​Kohler
University of Geneva Law School
Petros C. Mavroidis
Columbia Law School, New York City
Jan Paulsson
Three Crowns, LLP, Washington, D.C.
Daniel M. Price
Rock Creek Global Advisors LLC, 
Washington, D.C.
Francisco Orrego Vicuña
Heidelberg Center, Santiago
Louis T. Wells
Harvard Business School, Boston
Manfred Schekulin
Austrian Federal Ministry of Economy, Family  
and Youth, Vienna

George A. Bermann
Columbia Law School, New York City
Ahmed S. El Kosheri
Kosheri, Rashed and Riad, Cairo
Michael Hwang, SC
Barrister & Arbitrator, Singapore
Carolyn B. Lamm
White & Case LLP, Washington, D.C.
Theodore H. Moran
Georgetown School of Foreign Service, 
Washington, D.C.
W. Michael Reisman
Yale Law School, New Haven
Christoph Schreuer
Of Counsel at Zeiler Partners, Vienna
Muthucumaraswamy Sornarajah
National University Singapore Law School
Stephen M. Schwebel
Independent Arbitrator and Counsel
Washington, D.C.
Karl P. Sauvant, Founding Editor of the 
Yearbook
Columbia Center on Sustainable Investment,  
New York City

Editorial Committee
N. Jansen Calamita
National University of Singapore, Centre for 
International Law
Mark Feldman
Peking University School of Transnational Law, 
Shenzen
Peter Muchlinski
School of Oriental and African Studies School of 
Law, London
Luke Nottage
Sydney Law School

Ucheora Onwuamaegbu
Arent Fox, LLP, Washington, D.C.
Federico Ortino
King’s College London School of Law
August Reinisch
University of Vienna
Catharine Titi
French National Centre for Scientific Research 
(CNRS) & CERSA, University Paris II 
Panthéon-​Assas

Editorial Staff
Emma Leonore A. De Koster
Columbia Law School, New York City
Niccolò Pietro Castagno
Legal Counsel
Nathan Lobel
Columbia Center on Sustainable Investment,  
New York City

Isabella Reynoso
Columbia Law School, New York City
Arturo Sánchez Brown
Columbia Law School, New York City
Tingliang Wang
New York University School of Law
Rishikeesh Wijaya
Columbia Law School, New York City



1

    iii

YEARBOOK ON 
INTERNATIONAL 

INVESTMENT LAW 
& POLICY 2017

Editors

Lisa E. Sachs
Lise J. Johnson
Jesse Coleman



1

iv

Great Clarendon Street, Oxford, OX2 6DP,
United Kingdom

Oxford University Press is a department of the University of Oxford.
It furthers the University’s objective of excellence in research, scholarship,

and education by publishing worldwide. Oxford is a registered trade mark of
Oxford University Press in the UK and in certain other countries

© Oxford University Press 2019

The moral rights of the authors have been asserted

First Edition published in 2019
Impression: 1

All rights reserved. No part of this publication may be reproduced, stored in
a retrieval system, or transmitted, in any form or by any means, without the

prior permission in writing of Oxford University Press, or as expressly permitted
by law, by licence or under terms agreed with the appropriate reprographics

rights organization. Enquiries concerning reproduction outside the scope of the
above should be sent to the Rights Department, Oxford University Press, at the

address above

You must not circulate this work in any other form
and you must impose this same condition on any acquirer

Crown copyright material is reproduced under Class Licence
Number C01P0000148 with the permission of OPSI

and the Queen’s Printer for Scotland

Published in the United States of America by Oxford University Press
198 Madison Avenue, New York, NY 10016, United States of America

British Library Cataloguing in Publication Data
Data available

ISBN 978–​0–​19–​883038–​2

 Printed and bound by  
CPI Group (UK) Ltd, Croydon, CR0 4YY

Links to third party websites are provided by Oxford in good faith and
for information only. Oxford disclaims any responsibility for the materials

contained in any third party website referenced in this work.



v

   v

COLUMBIA CENTER ON SUSTAINABLE 
INVESTMENT

The Columbia Center on Sustainable Investment (CCSI) is a leading applied 
research center and forum for the study, practice, and discussion of sustainable 
international investment. CCSI focuses on analysing important topical policy-​
oriented issues and constructing and implementing an investment framework 
that promotes sustainable development and the mutual trust needed for long-​
term investments that can be practically adopted by governments, companies, 
and civil society. The Center undertakes its mission through interdisciplinary re-
search, advisory projects, multi-​stakeholder dialogue, educational programmes, 
and the development of resources and tools. The Center’s website is found at 
http://​ccsi.columbia.edu/​.



vi



vii

   vii

SUBMISSION POLICY

The Investment Yearbook is an annual publication published by Oxford University 
Press in association with the Columbia Center on Sustainable Investment. It 
draws on the guidance of a distinguished Advisory Board, ongoing engagement 
by an Editorial Committee consisting of leading academics in the field of in-
vestment law and policy, and skilful work by an Editorial Staff of students from 
Columbia Law School.

The Investment Yearbook addresses legal and policy issues in the area of inter-
national investment—​from national, regional, and international perspectives. The 
Editorial Committee invites for publication manuscripts that are of outstanding 
quality in terms of academic rigour, quality of the argument, originality, and con-
tribution to the field of international investment law and policy. The Investment 
Yearbook will not consider a manuscript that has been published previously. Every 
manuscript that is considered for publication will be assessed through an external 
double-​blind peer-​review process. The style of the manuscripts should be in ac-
cordance with the OSCOLA guidelines, as adapted to the Yearbook (available 
from the Editorial Committee).

The Editorial Committee welcomes the submission of manuscripts to the 
Investment Yearbook. Manuscripts should be electronically sent to the Columbia 
Center on Sustainable Investment, ccsi@law.columbia.edu.



viii



ix

   ix

PEER REVIEWERS

The Editorial Committee of the Investment Yearbook thanks all those who helped 
in the preparation of this publication and especially the peer reviewers, who 
include:

Axel Berger
Nathalie Bernasconi-​Osterwalder
Ernesto Bonafé
Lee M. Caplan
Damien Charlotin
Manjiao (Cliff) Chi
Kaitlin Y. Cordes
Aaron Cosbey
Julia Cortez da Cuhna Cruz
Rahul Donde
Kabir Duggal
Tomaso Ferrando
John Gaffney
Alejandro M. Garro
David Gaukrodger
Katia Fach Gómez
Sarah McGrath
Gus Van Harten
Jarrod Hepburn
Matthew Hodgson
Ursula Kriebaum
Hannes Lenk
Miguel Pérez Ludeña
Alexandra A. K. Meise

Kate Miles
Suzy H. Nikièma
Pietro Ortolani
Nicolás Marcelo Perrone
Matthew C. Porterfield
Theodore R. Posner
Anthea Roberts
Andrea Saldarriaga
Mavluda Sattorova
Harm Schepel
Wouter P. F. Schmit Jongbloed
Thomas Schultz
Eloise Scotford
Jeremy K. Sharpe
Elizabeth Sheargold
Susan Sell
Elisabeth Tuerk
Anthony Vanduzer
Jorge E. Viñuales
Markus Wagner
Heng Wang
JoAnn Kamuf Ward
Elizabeth Whitsett
Katia Yannaca-​Small



x



xi

   xi

FOREWORD

It is a privilege to write a foreword for a yearbook, as it allows one to take a pause, 
to think back and ponder about the year that has passed. And it is particularly 
gratifying to prepare a foreword for a yearbook on international investment law 
when every year comes with a host of new developments. Unlike international 
trade law which has crystallized over decades and consolidated with the 1995 
Marrakesh Agreements establishing the WTO, issues in investment law continue 
to unfold, bringing with them calls for a more unified development, for more 
consistency, especially against the background of over 3,000 underlying treaties. 
At the same time, the system devised to settle disputes arising under international 
investment laws, treaties, and conventions in the 1960s has come under scrutiny 
and strong criticism not only by the users of the investment dispute settlement 
system—​states, private investors, and practitioners—​but also, and most import-
antly, in several regions, by civil society, parliaments, and political decision-​makers.

The recurrent question for over a decade now has been about how to revisit the in-
vestment arbitration system, how to assess whether it still serves the purposes for 
which it had been originally designed, and whether it needs to be reformed. Not 
surprisingly, different views have been expressed over the years about relying on 
the international arbitration community to correct deficiencies encountered with 
the arbitration system, to deal with inconsistency in outcomes, to give meaning 
to broad concepts by developing jurisprudence, and to decide on procedural in-
novations drawing upon arbitral practice in commercial cases. Some have sug-
gested that institutions in charge of administering investment arbitration should 
be able to adapt the rules and the practice to an evolving international context. At 
the same time, states have begun to modify their model treaties and to conclude 
new generation treaties where they clarify the meaning of core protection stand-
ards, express what they do not agree to, protect their right to regulate not only 
through positive wording but also through procedural safeguards in investor-​state 
dispute settlement (ISDS), and enhance predictability of the arbitration process 
by including detailed dispute settlement procedures into the treaties themselves. 
But while doing so, going forward, very little has been done with respect to the 
existing network of over 3,000 treaties that cover an important part of the invest-
ment flows across the globe.

The latest wave of discontent and suspicion with the ISDS system has been more 
powerful than previous ones, or possibly it has gathered power from the pre-
vious ones. The view expressed by the former Solicitor General of Singapore, Mr 



Foreword

xii

xii

Sundaresh Menon, that it was up to the states, the masters of investment promo-
tion and protection treaties, to take up the reform of the system they themselves 
had set up, reflects the state of mind of the delegations participating in the 50th 
UNCITRAL Commission in July of 2017.

The Commission had heard about the challenges posed by investment treaty ar-
bitration already in the context of the negotiation of the Transparency Rules and 
the Mauritius Convention in 2010 onwards. It had seen proposals for reform 
that were being considered by a number of other organizations, including the 
European Union proposal to replace the existing ISDS system with international 
investment courts. In 2016, it considered mechanisms for states to incorporate 
reform options into the investment treaty negotiation process. Then, in 2017, 
after consultations with a wide variety of stakeholders, the Commission gave 
UNCITRAL’s Working Group III a mandate to work on ISDS reform.

In its mandate, the Commission requested the Working Group to: (i) first, iden-
tify and consider concerns regarding ISDS; (ii) second, consider whether reform 
was desirable in light of any identified concerns; and (iii) third, if the Working 
Group were to conclude that reform was desirable, develop any relevant solutions 
to be recommended to the Commission. The Working Group was requested to 
ensure that the deliberations would be government-​led with high-​level input from 
all governments while benefiting from the widest possible breadth of available ex-
pertise from all stakeholders, consensus-​based and fully transparent.

Emphasis is put in the mandate on ‘high-​level’ input from governments, in light 
of the importance of the broader policy messages and implications but also be-
cause complex issues of public international law are involved.

It is gratifying to note that at the same time the UNCITRAL Commission is 
embarking on this reform agenda, efforts are under way also in a multilateral con-
text in the ICSID Secretariat to revise and refine the arbitration rules and further 
address shortcomings and concerns with the existing ISDS system. The process 
at ICSID also takes a broad and inclusive approach, involving many stakeholders 
and ultimately turning to the member states of the ICSID Convention for a revi-
sion of the rules underlying the system.

While the pendulum of international relations keeps swinging, from unilateralism 
to bilateralism, regionalism to multilateralism and back, it is rewarding to con-
sider that when it comes to reforming an important component of international 
economic law, the multilateral route has been preferred over other avenues for 
reform.

UNCITRAL, drawing on the global convening power of the United Nations, is 
the most multilateral forum available to deliberate such issues. UNCITRAL has 
a reputation for serious and substantive legal work with both developing and de-
veloped countries. It is our shared responsibility to live up to the expectations of 
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our states (members and non-​members) and numerous stakeholders and ensure 
in the year to come that the UNCITRAL forum indeed provides the platform for 
constructive and effective deliberations on the reform of ISDS.

Beyond the interesting exercise of taking a big picture approach to the foreword 
of the Yearbook, it is the Yearbook and its many chapters that are really the im-
portant contribution to international investment law. The Yearbook for 2017, like 
the previous editions, constitutes the valuable stocktaking of steps and stages in 
the development of international law. It will inform generations of researchers and 
practitioners about what today’s actors had in mind and how from the contrac-
tions and convulsions of international deliberations and negotiations, a body of 
law has taken shape.

Anna Joubin-​Bret
June 2018
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