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The significance of international investment law 

Karl P. Sauvant 

ON the occa sion of the 60th 
anniversa ry of the firs t bila t­
eral investment treaty between 
Germany and Pakistan , it is ap­
propria te to review the s tate of 
the international investment law 
and policy regime. After a slow 
start, the regime has expanded 
with extraordinary speed over 
the past few d ecades. But chal­
lenges remain. 

From the beginning, the re­
gime's explicit objective was to 
protect international investors, 
combined with the common as­
sumption that this will increase 
inves tment flows that would 
subs tantially contribute to host 
countries' development. 

Accordingly, the r egime's 

subs tantive provis ion s focu s 
on investor protec tion, m os t 
importantly national treatment, 
most-favored nation treatment, 
fa ir-and-equit able treatment , 
a nd expropriation only with 
compensation . Roughly speak­
ing, the protections are settled 
in favor of s trong rights for 
investor s, even thou gh mor e 
recent treaties d efine protec­
tions in greater detail and limit 
ce rtain abuses. 

These rights a r e enforced 
through an effective dispute­
se ttlem ent m echa nism , with 
the des ig n ated fo rm be ing 
arbitration . 

The significant number of in­
vestor- state dispute-settlement 
ca ses, reaching ove r 70 new 
cases in 2018, and a very high 
compliance rate with awards, 
reflect this effective ness. 

The regime has se rved in­
ternational investors welL Yet , 
it need s to se rve h ost coun­
tries m o re to maintain it s 
legitimacy. 

Principal challenges include: 
• The regime's objective needs 

to be broadened to encompass 

explicitly the promotion of sus­
tainable development , g ive n 
that the UN Su s tainable Devel­
opment Goals have become the 
lodes tar o f internationa l eco­
nomic policy. Importantly, that 
additional objective should be 
operationali zed in the text of 
investment tre aties and their 
application. 

• The r eg ime's subs tantive 
provis ion s have to be rebal­
anced. Currently, the reg ime 
protec ts the rig hts of investors, 
without giving them responsi­
bilities. To bala nce these rights, 
investment treaties need to in­
clude binding and ac tionable 
resp ons ibilities for inves tors . 
Prog r ess is b e ing made, as 
reflec ted in the inclus ion of 
(albeit voluntary) corporate so­
cial responsibility provisions in 
recent investment agr eem ents 
and the explicit recognition of 
host countries' right to regulate. 
Only by creating such a balance 
can all s takeholders support the 
regime in the long run. 

• The regime's dispute-settle­
ment mech anism needs to be 
overhauled and made accessible 

eventually to governments. 
Most importantly, the European 
Commission 's proposal to cre­
at e a multilateral inves tment 
court would subs tantially im­
prove the current mechanism , 
increasing its legitimacy. More­
over, the proposed amendments 
to the procedural rules of the 
International Centre for Settle­
m ent of Inves tment Disputes 
incrementally improve aspects 
of the mechanism 's efficiency. 
Both reforms should move for­
ward expeditious ly. 

As before, the evolution of the 
investment regime ,,,,ill be driven 
by the interests of the principal 
countries, their foreign inves ­
tors and civil societie s . 

Yet , the relative importance 
of cha nge-driving s ta kehold­
ers will shift. With ove r 170 
economies reporting outward 
FDI s tocks in 2017, their inter­
est cons tella tion is cha nging: 
The d efe n sive interes t s of a 
g rowing number of d eve lop­
ing countries as host countries 
ar e g radua lly complem ented 
by their offen sive interests as 
home countries; concurrently, 

deve lop ed countries have be­
come more aware of the risks 
they face as host countries . 

Both d evelopments contrib­
ute to blurring the North-South 
div ide that has governed the 
past and, taken together, offer 
opportunities for advancing the 
global investment regime. While 
this eases the evolution of the 
regime, civil society will have to 
play a greater role in arguing for 
regime improve ments. 

The international investment 
law and policy regime is prob­
ably the s trongest international 
regime exis ting today, in terms 
of it s subs ta ntive provi sions 
and enforcement. 

However , to m a intain its 
legitimacy and retain the sup­
port of key cons tituencies, the 
regime 's objectives need to be 
broadened to embrace sus tain­
able d evelopment. It needs to be 
ba lanced in subs tance and its 
dispute-settlement mechanism 
needs to be beyond reproach . 
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