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Abstract 
 

Foreign direct investment (“FDI”) can be an important vehicle for development. However, 
in recent years, the focus has not just been on development generally, but sustainable development 
specifically. Thus, this paper focuses on how countries can increase levels of FDI geared toward 
projects likely to contribute as much as possible to their sustainable development—in other words, 
how countries can increase flows of sustainable FDI. To that end, and in light of the World Trade 
Organization’s ongoing Structured Discussions on a multilateral framework for Investment 
Facilitation for Development, this paper outlines four issues and related proposals whose 
implementation through an investment facilitation framework for development would help to 
ensure that FDI makes a maximum contribution to sustainable development: (1) How can one 
identify, ex ante, sustainable FDI, to assist countries in facilitating and targeting inflows of 
sustainable FDI? (2) How can one promote corporate social responsibility (“CSR”)? (3) How could 
one create the special category of “Recognized Sustainable Investor” to incentivize international 
investors to implement their CSR commitments and engage in sustainable FDI? (4) What role can 
home countries play in promoting CSR standards and in facilitating outward FDI flows, especially 
the flow of sustainable FDI? Looking at the question of a multilateral framework from the 
perspective of its objective—namely “for development”—is particularly important as this 
objective should guide the negotiations of such a framework. 

 
* Karl P. Sauvant (karlsauvant@gmail.com) is Resident Senior Fellow at the Columbia Center on Sustainable 
Investment, a joint center of Columbia Law School and the Earth Institute at Columbia University; Evan Gabor is a 
J.D. candidate at Columbia Law School. Part of this text draws on Karl P. Sauvant, The Potential Value-Added of a 
Multilateral Framework on Investment Facilitation for Development, TRANSNATIONAL DISPUTE MANAGEMENT (June 
2019), available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3399250#, and Evan Gabor, “Keeping 
‘Development’ in a Multilateral Framework on Investment Facilitation for Development”, forthcoming. The authors 
are greatful to Axel Berger and Matthew Stephenson for their helpful comments. Corresponding author: Karl P. 
Sauvant. 



 

 

 

Table of contents 

Introduction ................................................................................................................................... 3 

1. Identifying, ex ante, sustainable FDI ............................................................................... 3 

2. Promoting corporate social responsibility ....................................................................... 7 

3. Creating a special category of “Recognized Sustainable Investor” ............................ 11 

4. Giving home countries a role .......................................................................................... 16 

Conclusions .................................................................................................................................. 18 

Annex: The trade facilitation precedent and model ................................................................. 19 



 

 3 

Introduction 

Foreign direct investment (“FDI”) can be an important vehicle for development. Its 
contribution to sustainable development is determined by the actual operation and impact of 
individual investment projects. Hence, investment projects need to be shaped as much as possible 
in a manner that these projects, while being commercially viable, make “a maximum contribution 
to the economic, social and environmental development of host countries and take place in the 
context of fair governance mechanisms”.1 Such investment can be described as “sustainable FDI”. 
 

This paper outlines four issues, and makes related proposals whose implementation would 
help to ensure that FDI makes a maximum contribution to sustainable development—and, thus, 
the Sustainable Development Goals: (1) How can one identify, ex ante, sustainable FDI, to assist 
countries (be it in the national or the multilateral context) in facilitating and targeting inflows of 
sustainable FDI? (2) How can one promote corporate social responsibility (“CSR”)? (3) How could 
one create the special category of “Recognized Sustainable Investor”2 to incentivize international 
investors to implement their CSR commitments and engage in sustainable FDI? (4) What role can 
home countries play in promoting CSR standards and in facilitating outward FDI flows, especially 
the flow of sustainable FDI?3  
 

The discussion in the present paper is of immediate relevance to individual countries that 
seek to facilitate the sort of FDI that is more likely to make a maximum contribution to sustainable 
development. But the discussion is conducted here with a view toward a multilateral framework 
on Investment Facilitation for Development as it is sought in the World Trade Organization 
(“WTO”) by a sizable group of countries, including by proposing the language for a possible article 
in such a framework.4 Looking at the question of a multilateral framework from the perspective of 
its objective—namely “for development”—is particularly important as this objective should guide 
the negotiations of such a framework. 

 
There are also a number of  other issues related to the question of an investment facilitation 

framework, such as what concrete measures could be taken to facilitate FDI inflows in general5 
and what is needed to support developing country capacity building to negotiate and implement 
such a framework and enhanced domestic and international cooperation in this regard,6 but these 
issues are not discussed here in any detail. 

  

1. Identifying, ex ante, sustainable FDI  

Every country most likely has a different perception of what it means for FDI to be most 
beneficial for its sustainable development, although many countries most likely identify a number 
of the same characteristics of what constitutes sustainable FDI. Arguably, any investment that 
creates jobs and does no discernable harm to the economy, environment, or social development of 
a country is beneficial. However, rather than be satisfied with these basic benefits, the purpose of 
this paper is to show how countries can attract FDI that is more purposefully aligned with each 
individual country’s development goals and how home countries can help in this respect. Or, to 
put it differently, how does a country determine what sorts of FDI ought to be considered 
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sustainable FDI? 7  One way is for countries to specify characteristics, “FDI sustainability 
characteristics”, that countries and investors consider in relation to FDI.8 

 
The challenge is—especially when the context is multilateral—to take a systematic 

approach to identifying FDI sustainability characteristics. One such systematic approach is to 
analyze, on the one hand, what governments say they expect FDI to contribute to the sustainable 
development of their countries and, on the other hand, to analyze what investors say they 
contribute to the sustainable development of their host countries. The underlying assumption of 
this approach is that the principal actors in the FDI relationship know best what is required for the 
economic development of host countries, in the case of governments, and what they can contribute 
to this development, in the case of investors.  

 
A systematic approach can be pursued by analyzing a range of instruments adopted by 

eight key stakeholder groups. These instruments consist of international investment agreements; 
non-binding intergovernmental instruments; criteria used by host countries that seek to attract FDI; 
criteria used by home countries that support their firms investing abroad and making such support 
dependent on firms seeking such support meeting certain conditions (such as the impact of FDI 
projects on the environment in host countries); standards of intergovernmental organizations; 
global business codes of international business organizations; standards of private institutional 
investors; industry codes; and CSR statements of multinational enterprises (“MNEs”). 9  This 
approach yields an indicative list of “FDI sustainability characteristics”, as set forth in Table 1. 

Table 1. The Dimensions of Sustainable FDI and Their Sustainability 
Characteristics 

 Characteristic  Characteristic 

Economic 
dimension 

- Employment 
- Local linkages 
- Technology transfer 
- Infrastructure 
- Community development 
- Equitable distribution of 

wealth 
- Tax accountability 
- Promote research & 

development 
 

Social 
dimension 

- Labor rights 
- Skills enhancements 
- Public health 
- Workplace safety 
- Non-discrimination 
- Fair wages 
- Benefits 
- Human rights 
- Indigenous rights 
- Gender 
- Resettlement 
- Cultural heritage protection / 

diversity 

Environmental 
dimension 

- Resource management 
- Pollution controls 
- Low carbon / greenhouse 

gases footprint 
- Waste reduction 
- Biodiversity protection 
- Climate change 
- Water 
- Renewable energy 

Governance 
dimension 

- Transparency 
- Local management 
- Supply chain standards 
- Consumer protection 
- Stakeholder engagement 
- Anti-corruption 
- Legal compliance 
- Risk management systems 
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- Environmental management 
systems 

- Environmental impact 
assessment / social impact 
assessment 

- Human rights due diligence 
- Corporate governance 

 
Source: Karl P. Sauvant & Howard Mann, Towards an Indicative List of FDI Sustainability Characteristics, THE 
E15 INITIATIVE, at v (Int’l Ctr. Trade & Sustainable Dev., Geneva, Switz.), Oct. 2017, available at: 
https://ssrn.com/abstract=3055961. 
Note: bold = common FDI sustainability characteristics, i.e., those sustainability characteristics that appear in 50% 
or more of the instruments surveyed; italic = emerging common FDI sustainability characteristics, i.e., those 
characteristics that are present in at least one-third of the instruments.  

 

From this list of FDI sustainability characteristics, one can identify a list of “common FDI 
sustainability characteristics”, namely characteristics that are mentioned by a number of (public 
and private) stakeholder groups in a number of their instruments (listed in bold in Table 1): low 
carbon footprint, labor rights, workplace safety, non-discrimination, human rights, resettlement, 
transparency, supply chain standards, stakeholder engagement, and legal compliance. These 
“common FDI characteristics” are defined as characteristics that have 50 percent or more coverage 
in at least four out of the eight categories of stakeholder groups. For example, the characteristic 
“low carbon footprint” is mentioned in at least half of the instruments related to home countries, 
intergovernmental organizations, private institutional investors, and international investors. It 
should be noted, moreover, that each characteristic can represent a cluster of characteristics. Thus, 
for example, the FDI sustainability characteristic “labor rights” includes freedom of association 
and the effective recognition of the right to collective bargaining; the elimination of all forms of 
forced or compulsory labor; and the effective abolition of child labor. 
 

Furthermore, as can be seen from Table 1, other characteristics are becoming more frequent, 
including employment, local linkages, resource management, skills enhancement, fair wages, 
gender, and environmental/social assessments. These are characteristics that could be described as 
“emerging common FDI sustainability characteristics” (in the sense of being increasingly widely 
accepted). They are characteristics that are present in at least one-third of the instruments examined 
in at least three of the eight categories of stakeholder instruments. For example, 33 percent or more 
of the voluntary intergovernmental instruments, home country instruments and company codes 
identify “local linkages” as a desirable FDI characteristic.  
 

In other words, there is a substantial overlap between the contributions that governments 
seek in FDI and the contributions that investors say they bring to host countries to advance 
sustainable development. Together, the common and emerging common sustainability 
characteristics can be seen to constitute an “indicative list of FDI sustainability characteristics”. 
One could even go so far as to speak about an emerging consensus between governments and 
investors as to key FDI sustainability characteristics.10  
 

However, because individual countries have different priorities in terms of promoting 
sustainable development and, hence, of facilitating sustainable FDI, it is difficult to establish a 
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closed—one-size-fits-all—list of FDI sustainability characteristics. Rather, it is necessary to take 
an approach that allows countries the flexibility to focus on what they consider to be particularly 
desirable FDI characteristics, in light of their own priorities. Hence, an indicative list of FDI 
sustainability characteristics provides broad guidance to governments—and, for that matter, 
investors interested in seeking to increase the contribution of FDI to sustainable development.  
 

To build an explicit development angle into an investment facilitation framework by way 
of fostering sustainable FDI and to have national governments implement it, is, no doubt, a difficult 
task. And to do so, two challenges, in particular, need to be addressed.  
 

The first one is that the performance of investment promotion agencies (“IPAs”) and 
investment authorities is typically assessed on the basis of the amount of FDI that is being attracted, 
and not on the basis of the quality of the investment that has been attracted. Changing this approach 
is in the hands of individual governments and requires directives from high political levels. 
 

Bringing about such change would be helped if an investment facilitation framework itself 
contained provisions that directly encourage governments to facilitate sustainable FDI—the 
second challenge. Such provisions would not only create a mandate for investment 
authorities/IPAs to do so, but also shift the basis for their performance evaluation.  
 

One way of doing this is to incorporate an indicative list of FDI sustainability 
characteristics into an investment facilitation framework. But this is just the beginning: the issue 
remains of how to encourage investors to undertake sustainable FDI while, of course, ensuring 
their investment projects remain commercially viable. After all, ultimately it is MNEs that make 
the decision of where, when, what, and how to invest. And, thus, it is unclear why investors would 
unilaterally choose to invest in a manner that would be particularly beneficial for host countries if 
doing so requires a special effort. Hence, it would be desirable—if not necessary—to incentivize 
investors to do so.  
 

One possibility could be for an investment facilitation framework to permit governments 
to grant certain special additional benefits to those international investors that maximize the 
contribution of their commercially viable investments to the economic, social and environmental 
development of host countries and that take place in the context of fair governance mechanisms. 
At the WTO, the granting of special benefits to companies that satisfy country specific 
qualifications related to best practices in trade and customs has already been endorsed through the 
“Authorized Operator” article of the Trade Facilitation Agreement (“TFA”), a provision that is 
further elaborated in the annex of this note. As in the TFA, these additional special benefits would 
have to go beyond the facilitation measures available to all investors for all investments, as granted 
in an investment facilitation framework. By way of examples, Box 1 list a number of such benefits 
(which would have to be aligned with an eventual investment facilitation framework text).  
 

Box 1. Illustrative List of Additional Investment Facilitation Measures 
 
Additional investment facilitation benefits that could be made available to qualifying investors beyond 
those available to all investors could include the following: 
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• Assign individual case officers to qualifying investors who would assist them in all matters 
related to the establishment and operation of their projects throughout their investment life-
cycles, to help them resolve any difficulties they might experience.1  

• Assist qualifying investors, on a priority basis (and at reduced fees and/or charges), in obtaining 
licenses, meeting other requirements and procedures (including the processing of applications), 
and by granting simplified investment document approval and shortened timeframes for 
approvals.  

• Provide lower regulatory oversight or lighter regulatory requirements, such as frequency of tax 
audits or inspections. 

• Establish a “green channel” that would allow a qualifying investor’s employees expedited entry 
into the host country.  

• Help qualifying investors in establishing local backward and forward linkages through, for 
example, linkage programs that upgrade local suppliers. 

• Aid with efforts to secure land for production purposes. 
• Create specialized employee training programs geared specifically toward investments by 

qualifying investors.2   
• Offer targeted fiscal, financial or other incentives to qualifying investors,3 including, for 

example, access to lower interest loans, special grants,4 or subsidized infrastructure and services. 
Source: the authors. 
1  A qualifying investor case officer would presumably be more responsive than regular IPA staff because of the 
limited group of investors he/she would be assigned to. 
2   Costa Rica, for example, provides training programs for the certain investor’s labor forces. Christian Kollinsky 
& Nerys Coleman, Incentives for Sustainable Development, WAVTEQ (May 2019). 
3  Countries have already implemented various tax incentives for investors that meet specific sustainability targets. 
See generally, id. Some incentives include Argentina’s reduction in employer contribution requirements for 
companies that hire new personnel; the Republic of Korea’s tax credit available to promote re-employment of 
female employees who left the labor force for pregnancy, childcare or other personal reasons; Colombia’s 
exemption for the sale of renewable energy in accordance with the Kyoto Protocol; and Egypt’s tax deduction for 
projects related to the recycling of agricultural waste. See id. 
4  In Malaysia, the government introduced a “Green Technology Financing Scheme” to support Green Technology 
in the country. Id. Bulgaria and the Republic of Korea provide grants for investment in education. Id. 

 
Accordingly, an investment facilitation framework should not foreclose the possibility for 

governments to give better treatment to certain investors, if they choose to do so to further their 
sustainable development goals. In fact, an investment facilitation framework could stipulate that, 
notwithstanding any other provision of the agreement, governments should be free to promote 
sustainable FDI through national laws and regulations, subject to making these transparent.11 

2. Promoting corporate social responsibility 

As discussed, the FDI sustainability characteristics are based on a wide range of public and 
private instruments bearing on the relationship between host countries and international investors, 
instruments that in many cases also deal with other issues related to responsible business conduct.  
 

Hence, a more general approach aimed at increasing the contribution of FDI to sustainable 
development—and, for that matter, address broader responsible business conduct issues—would 
be for a WTO investment facilitation framework to require governments to encourage investors 
undertaking FDI from their jurisdictions to adopt and observe CSR commitments. Many firms, 
especially larger firms, have adopted their own CSR statements. The commitments contained in 
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them can include a declaration that the firms involved observe international standards of 
responsible business conduct adopted by governments (and adopted by others, e.g., industry 
associations). The best known and most important among these standards—backed by a broad 
consensus of governments—are the United Nations Guiding Principles on Business and Human 
Rights,12 the ILO Tripartite Declaration of Principles concerning Multinational Enterprises and 
Social Policy,13 and the OECD Guidelines for Multinational Enterprises.14 Beyond that (and as 
previously mentioned), various private sector institutions have developed their own guidelines, 
such as the International Chamber of Commerce’s Guidelines for International Investment15 and 
guidelines formulated by various industry groups. While some of these instruments have 
government backing, virtually all of them are non-binding, although the OECD Guidelines, in 
particular, require governments to establish National Contact Points, which have a mandate to 
promote corporate social responsibility.16   
 

Importantly, although the CSR instruments themselves may be non-binding, binding 
international investment agreements are beginning to incorporate references to international CSR 
instruments such as the OECD Guidelines. Such agreements have begun to do so in the preambles 
and/or texts of treaties. For example: 
 

• The Comprehensive Economic and Trade Agreement between the European Union and 
Canada states in its Preamble: “ENCOURAGING enterprises operating within their 
territory or subject to their jurisdiction to respect internationally recognised guidelines and 
principles of corporate social responsibility, including the OECD Guidelines for 
Multinational Enterprises, and to pursue best practices of responsible business 
conduct. . . .”17  

• The bilateral investment treaty between the Netherlands and the United Arab Emirates 
provides, in Art. 2 (3), that “[e]ach Contracting Party shall promote as far as possible and 
in accordance with their domestic laws the application of the OECD Guidelines for 
Multinational Enterprises to the extent that is not contrary to their domestic laws.”18  

• The investment agreement for the Common Market for Eastern and Southern Africa 
(“COMESA”) stipulates that “[i]nvestors and their investments shall observe the United 
Nations Principles on Business and Human Rights with modifications for local 
circumstances.”19  

• The Morocco-Nigeria bilateral investment treaty includes a full article on CSR and 
stipulates, under the heading “Corporate Social Responsibility”: 

1) In addition to the obligation to comply with all applicable laws and regulations 
of the Host State and the obligations in this Agreement, and in accordance with the 
size, capacities and nature of an investments, and taking into account the development 
plans and priorities of the Host State and the Sustainable Development Goals of the 
United Nations, investors and their investments should strive to make the maximum 
feasible contributions to the sustainable development of the Host State and local 
community through high levels of socially responsible practices.  

2) Investors should apply the LO [sic] Tripartite Declaration on Multinational 
Investments and Social Policy as well as specific or sectorial standards of responsible 
practice where these exist.  
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3) Where standards of corporate social responsibility increase, investors should 
strive to apply and achieve the higher level standards.20  

• And the Colombia model bilateral investment treaty provides, in an Article on “Investors’ 
Social Responsibility”:  

1) Each Contracting Party shall endeavour to ensure that Covered Investors and 
Investments operating in their Territory, and all investors constituted or organised 
under their laws, incorporate and practice the OECD Guidelines for Multinational 
Enterprises on a voluntary basis.21  

 
While such references are far from ubiquitous, a trend seems to be emerging to include references 
of this kind in international investment agreements.22  

 
An investment facilitation framework that required governments to encourage investors 

undertaking FDI from their territories to observe CSR instruments would therefore follow an 
established trend. One approach of doing that is to import especially government-formulated 
instruments, such as the United Nations Guiding Principles on Business and Human Rights, the 
ILO MNE Declaration, or the OECD Guidelines, by way of cross-reference into such a framework.  

 
Another approach would be to enumerate specific CSR commitments and (indicative) FDI 

sustainability characteristics in an investment facilitation framework. A growing number of 
binding international investment agreements contain specific references to what has been 
described here as FDI sustainability characteristics and, for that matter, broader responsible 
business conduct issues. These include various of the sustainability characteristics listed in Table 
1. An example largely following this approach is an article in the bilateral investment treaty 
between Brazil and Malawi (Box 2). Brazil submitted a draft text of an Investment Facilitation 
Agreement for discussion purposes to the WTO Structured Discussions which largely tracks the 
language used in this signed Brazil-Malawi agreement.23   

 

Box 2. An Example of a CSR Article in a Bilateral Investment Agreement  

Article 9  
Corporate Social Responsibility  

 
1. Investors and their investment shall strive to achieve the highest possible level of 
contribution to the sustainable development of the Host Party and the local community, 
through the adoption of a high degree of socially responsible practices, based on the voluntary 
principles and standards set out in this Article.  

2. The investors and their investment shall develop their best efforts to comply with the 
following voluntary principles and standards for a responsible business conduct and consistent 
with the laws adopted by the Host Party receiving the investment:  
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a. Stimulate the economic, social and environmental progress, aiming at achieving 
sustainable development;  

b. Respect the human rights of those involved in the companies’ activities, consistent 
with the international obligations and commitments of the Host Party;  

c. Encourage the strengthening of local capacities building through close cooperation 
with the local community;  

d. Encourage the development of human capital, especially by creating employment 
opportunities and facilitating access of workers to professional training;  

e. Refrain from seeking or accepting exemptions that are not established in the legislation 
of the f) [sic] Host Party, relating to environment, health, security, work or financial 
incentives, or other issues;  

f. Support and maintain good corporate governance principles, and develop and apply 
good practices of corporate governance;  

g. Develop and apply effective self-regulatory practices and management systems that 
foster a relationship of mutual trust between the companies and the society in which 
the operations are conducted;  

h. Promote the knowledge of workers about the corporate policy, through appropriate 
dissemination of this policy, including programs for professional training;  

i. Refrain from discriminatory or disciplinary action against the employees who submit 
grave reports to the board or, whenever appropriate, to the competent public 
authorities, about practices that violate the law or violate the standards of corporate 
governance that the company is subject to  

j. Encourage, whenever possible, the business associates, including service providers and 
outsources, to apply the principles of business conduct consistent with the principles 
provided in this Article; and  

k. Respect local political activities and processes.  

Source: Investment Cooperation and Facilitation Agreement, Braz.-Malawi, art. 9, June 25, 2015 (signed but not 
in force), available at: https://investmentpolicy.unctad.org/international-investment-agreements/treaty-
files/4715/download.  

 
And, of course, a combination of both approaches is also possible, emphasizing (in the 

context of CSR) considerations of particular importance for the facilitation of sustainable FDI 
flows. In any event, including a CSR provision in an investment facilitation framework would both 
re-assert the focus of a framework on sustainable investment and could have a positive effect on 
making investors act more in support of sustainable development.  
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Regardless of the approach a framework takes, it will be important to encourage 
transparency regarding CSR commitments. Such transparency is desirable because it allows 
individual governments to assess whether the commitments investors make align with the 
sustainable FDI they seek to attract.  

 
Accordingly, an investment facilitation framework should require governments to 

encourage investors undertaking FDI from their jurisdictions to adopt and observe CSR 
commitments and widely publicize these commitments. Such a requirement could extend to the 
provision of information on the extent to which these investors have pledged to observe 
international instruments dealing with responsible business conduct. Making such information 
available would provide host countries with information about the sustainable FDI aspirations of 
these investors.24 In any event, showcasing such information should be in the interest of the 
investors involved, especially those sensitive to the need of having a social license to operate.  

3. Creating a special category of “Recognized Sustainable Investor”   

Reference was made earlier to the need to incentivize international investors to make 
special efforts to undertake sustainable FDI; the same applies to encouraging the full observance 
of CSR and international standards of responsible business conduct.  Creating the special category 
of “Recognized Sustainable Investor” (“RSI”) could help governments to influence investors’ 
decisions to invest in a manner that is in line with sustainable FDI and to observe CSR guidelines 
and international standards of responsible business conduct. 

 
Creating an RSI category as an incentive can learn from the approach taken in the WTO’s 

Trade Facilitation Agreement. The TFA creates the special category of “Authorized Operator”, 
which provides a precedent and model for developing an incentives structure that motivates best-
practice (in that case, in trade and customs). (As of 2019, the Authorized Operator provision has 
been fully implemented by 45% of a sample of WTO Members, and has either been partially 
implemented or is in the planning stages of implementation in an additional 41% of the sampled 
WTO Members.25) Given the close interrelationship between trade and FDI, the categories of 
“Authorized Operator” and “Recognized Sustainable Investor” would also usefully complement 
each other.  

 
Following the TFA’s precedent (see the annex to this note for an elaboration), creating the 

category of “Recognized Sustainable Investor” would incentivize the observance of CSR standards 
and, especially, facilitate inflows of sustainable FDI from qualifying investors in the interest of 
advancing sustainable development. An RSI provision would do so by providing qualifying 
investors special benefits in addition to the facilitation benefits that will flow to all investors from 
the more general provisions of an investment facilitation framework.26 An RSI category could 
consist of three main parts: 

  
• First, it would establish basic criteria that all investors must meet to qualify as an 

RSI.  
• Second, it would allow for country specific FDI sustainability characteristics, 

established by each host country, which investors would commit themselves to use 
reasonable best efforts to ensure that their investments fulfill.  
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• Third, it would grant special benefits beyond those generally available to foreign 
investors to those investors qualifying as RSIs.  
  

The first part would set basic criteria, that ought to be met for any investor to qualify as 
an RSI. The first basic criterion would require that investors commit to observe certain recognized 
and widely accepted  intergovernmental guidelines, especially the UN Guiding Principles on 
Business and Human Rights, the ILO MNE Declaration, the OECD Guidelines for Multinational 
Enterprises and, if applicable, certain industry specific codes.27  In addition to this criterion, 
investors would need to meet any two or three of the following additional requirements: (i) make 
their CSR statements and progress reports widely available; (ii) have a record of compliance with 
local laws and regulations; (iii) maintain a system of managing records to allow for necessary 
internal controls; (iv) have a history of access to loans based on environmental, social and 
governance performance;28 or (v) maintain appropriate supply chain management. The purpose of 
setting these basic requirements is partly to increase investment with sustainability characteristics, 
but also to ensure that the investors who receive RSI benefits accept internationally recognized 
norms on responsible business conduct directly relevant to sustainable FDI and sustainable 
development and show a history of responsible behavior in their operations.  

 
In addition to meeting the basic criteria, to qualify as an RSI, investors would also have to 

make reasonable best efforts to ensure that their investments contribute as much as possible to 
certain country specific FDI sustainability characteristics. Each country would provide its own 
list of sustainability characteristics, helped (if it wishes) by the indicative list of FDI sustainability 
characteristics identified earlier in Table 1. For example, a country could specify that investors 
would qualify as an RSI if they made commitments to use reasonable best efforts to do any three 
or four of the following: (i) create a certain number of jobs; (ii) create backward linkages; (iii) 
engage in community development; (iv) reduce their carbon footprint; (v) follow proper resource-
management practices; (vi) use non-discriminatory hiring practices; (vii) provide specific skill-
based training; (viii) maintain a high level of supply-chain standards; or (ix) engage with 
stakeholders. Each of these commitments are contributions to host country development that many 
governments seek, and many investors say they make. The choice will depend on a number of 
factors, including the economic context, the development stage, and the development strategy of 
the host economy. For instance, a relatively less developed economy with high population growth 
might focus on jobs, even if lower skilled, while other economies may focus on upgrading.  

 
Allowing countries to indicate the characteristics that qualify investors as “sustainable” 

ensures that the RSI benefits target those investors whose investments directly support each 
specific country’s development goals. Additionally, providing a list of sustainability 
characteristics rather than specific ones gives investors the flexibility to choose those 
characteristics most appropriate for their projects.  
 

Why would an investor commit to potential costs associated with complying with the basic 
and country specific criteria? The answer lies in the incentive structure that creates a business case 
for becoming an RSI by providing special benefits. An investor that meets the criteria would (1) 
qualify for additional special RSI benefits beyond those generally available to all investors and (2) 
benefit from the positive publicity of the RSI label. As in the Trade Facilitation Agreement, the 
additional RSI benefits would be chosen (and publicized) by each country.29 
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Special benefits could focus on those mentioned in Box 1.  They could also include various 

“soft” recognitions. To begin with, the label “Recognized Sustainable Investor” would constitute, 
in and of itself, a valuable recognition for any firm. Beyond that, for example, recognition could 
be given to RSIs through award ceremonies or special events attended by high-ranking officials.30  

 
Since receiving any of these additional benefits would be advantageous to firms, there is a 

potential for obtaining them in an undeserved manner. To mitigate this risk, an ability to monitor 
the basic and country specific criteria is important for the success of an RSI category. The basic 
requirements would be fairly easy to monitor: adherence to both sets of basic criteria would be in 
the public domain and could be monitored in coordination with the complaint mechanism 
associated with the OECD’s Guidelines for Multinational Enterprises.31 For the country specific 
commitments, the reasonable best efforts standard focuses on investors’ best efforts to fulfill 
commitments, rather than whether those commitments are fully met. Under such a standard, 
countries would not necessarily be required to create baselines and monitor metrics for each 
characteristic, although they would be free to do so if they so choose. Instead, whether an investor 
can maintain its RSI status would be linked to its efforts to implement its commitments. In other 
words, is it implementing proper and reasonable corporate policies that align with the 
commitments made?32 Monitoring such a standard could include, like in the case of the Authorized 
Economic Operator monitoring in the EU, ad hoc visits to foreign affiliates to ensure policies have 
been implemented and followed. Also, as the list of RSIs should be made public, the cost of 
monitoring investors’ efforts could be mitigated through naming-and-shaming, which could result 
from NGOs or competitors publicly announcing RSIs found derelict in their commitments.  

 
In addition to monitoring concerns, implementing an RSI category, or, for that matter, any 

other substantive provisions of an investment facilitation framework, will also raise issues about 
how WTO members, especially developing country members, can fund the implementation of such 
provisions. International cooperation, technical assistance and capacity building will be necessary 
for the success of an RSI category specifically, and an investment facilitation framework more 
broadly. In the context of an RSI category, international cooperation will be important as members 
develop their RSI provisions and identify FDI sustainability characteristics to be promoted through 
the benefits granted, and as members monitor their programs through the exchange of best-
practices. As such, the formulation of an RSI category presented below, building on the TFA 
precedent, proffers a Committee to exchange relevant information and best practices about 
members’ RSI schemes.  

 
Exchange of information, however, is unlikely to be enough. As already mentioned, 

technical assistance and capacity building will also be necessary to ensure that developing country 
WTO members can implement RSI schemes and, therefore, benefit from the increased sustainable 
FDI this may bring. Just as the RSI scheme builds on the TFA precedent, technical assistance and 
capacity building provisions built into an investment facilitation framework can also learn from 
the TFA. After the TFA entered into force in early 2014, the WTO launched the Trade Facilitation 
Agreement Facility (“TFAF”) to assist in the TFA implementation process. The TFAF both acts 
as a distributor of grants to developing country members to fulfill their implementation goals, and 
as a focal point to support members in partnering with other agencies. An investment facilitation 
framework could create a similar facility to distribute grants and link members with international, 
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regional and industry-specific organizations, with the goal to enhance investment facilitation.33 
Though establishing an RSI category would be voluntary, if an investment facilitation framework 
were to create such a facility, special grants could be envisaged that specifically apply to helping 
developing country members establish RSI categories. This could help ensure that such a provision, 
whose main focus would be to increase sustainable FDI to advance sustainable development, may 
still be implemented by developing country members despite the potential costs of implementation 
and monitoring. 

 
Accordingly, an investment facilitation framework should create the special category of 

“Recognized Sustainable Investor”. Following the TFA precedent for designating economic actors 
that fulfill certain criteria to receive special advantages,34 a possible formulation closely patterned 
on the TFA model is contained in Box 3. 

 

Box 3. A Possible Text of an Investment Facilitation Provision Concerning 
Recognized Sustainable Investors 

X. Investment Facilitation Measures for Recognized Sustainable Investors 

X.1 Each Member shall provide additional investment facilitation measures related to the 
establishment, acquisition, expansion, management, conduct, operation, and expansion of investments in 
its territory, pursuant to paragraph X.3, to international investors who meet specified criteria, hereinafter 
called Recognized Sustainable Investors.1 Alternatively, a Member may offer such investment 
facilitation measures through procedures generally available to all investors and is not required to 
establish a separate scheme. 

X.2 The specified criteria to qualify as a Recognized Sustainable Investor shall be the following: 

(a) Such criteria, which shall be published, shall include: 

(i) a pledge to observe certain internationally recognized guidelines [namely, e.g., the UN 
Guiding Principles on Business and Human Rights, the ILO MNE Declaration, the 
OECD Guidelines for Multinational Enterprises and, if applicable, certain industry 
specific codes]; and 

(ii) any [e.g., two or three] of the following requirements:  

(A) the publication and wide distribution of CSR statements and progress reports; 

(B) an appropriate record of compliance with local laws and regulations; 

(C) a system of managing records to allow for necessary internal controls; 

(D) a history of access to loans based on environmental, social and governance 
performance; or 

(E) appropriate supply chain management. 

(b) Such criteria, which shall be published, shall also include a number [e.g., two or three] specific 
FDI sustainability characteristics chosen by the Recognized Sustainable Investor from a list of 
such characteristics identified by each host country, and which the Investor makes reasonable 
best efforts to reach: 

(i) create a certain number of jobs; 
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(ii) create backward linkages; 

(iii) engage in community developments; 

(iv) reduce the Investor’s carbon footprint; 

(v) follow commercially responsible resource management practices; 

(vi) use non-discriminatory hiring-practices; 

(vii) provide specific skill-based training for local workers; 

(viii) maintain a high-level of supply chain standards; or 

(ix) engage with stakeholders. 

(c) Such criteria shall not: 

(i) be designed or applied so as to afford or create arbitrary or unjustifiable discrimination 
between investors where the same conditions prevail; and 

(ii) to the extent possible, restrict the participation of small and medium-sized enterprises 
and domestic firms. 

X.3 The additional investment facilitation measures, which shall be published, provided pursuant to 
paragraph X.1 shall include at least [e.g., three or four] of the following measures:2 

(a) access to a specific Recognized Sustainable Investor focal point;   

(b) priority assistance (at reduced fees and/or charges) in obtaining licenses, meeting other 
requirements and procedures (including the processing of applications), and granting simplified 
investment documents approval and shortened timeframes for approvals;  

(c) lower regulatory oversight or lighter regulatory requirements, such as frequency of tax audits or 
inspections; 

(d) establishment of a “green channel” for a Recognized Sustainable Investor’s employees for 
expedited entry into the host country;  

(e) help in establishing local backward and forward linkages through, for example, linkage programs 
that upgrade local suppliers; 

(f) aid with efforts to secure land for production purposes; 

(g) specialized employee training programs geared specifically toward RSI investments;   

(h) privileged access to markets that are otherwise closed to foreign investors; and 

(i) targeted fiscal, financial or other incentives, including, e. g., access to lower interest loans, 
special grants, or subsidized infrastructure and services.  

X.4 Members are encouraged to develop Recognized Sustainable Investor schemes. 

X.5 In order to enhance the investment facilitation measures provided to Recognized Sustainable 
Investors, Members shall afford to other Members the possibility of negotiating mutual recognition of 
Recognized Sustainable Investor schemes. 

X.6 Members shall exchange relevant information within the [Committee established by an 
international investment facilitation framework] about Recognized Sustainable Investor schemes in 
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force. The Committee shall establish a publicly available database of Recognized Sustainable Investors 
and the countries in which they are recognized. 

Source: the authors, based on Article 7.7 of the WTO Trade Facilitation Agreement. 
1 Governments could also consider designating domestic firms as Recognized Sustainable Investors and, if firms 
qualify, extend appropriate benefits (X.3) to them as well. 
2 A measure listed in subparagraphs X.3 will be deemed to be provided to Recognized Sustainable Investors if it is 
generally available to all investors.  

 
A Recognized Sustainable Investor provision in a WTO investment facilitation framework 

for development would help to ensure that such a framework encourages CSR and the observance 
of widely accepted instruments of responsible business conduct and has a focus on increasing 
flows of sustainable investment for sustainable development. 

4. Giving home countries a role 

Home countries, too, have a role to play to promote the CSR commitments of their firms 
and international norms of responsible business conduct, as well as to facilitate investment flows 
and, in particular, the flow of sustainable FDI. In fact, a growing number of home countries already 
have various measures in place to support their outward investors, including by providing 
information services, financial and fiscal incentives and political risk insurance. A wide range of 
such measures and benefits are being deployed, as can be seen from Table 2. At the same time, it 
is typically not one institution in a given home country that is centrally responsible for outward 
FDI facilitation efforts. Rather, that responsibility is dispersed across various public institutions, 
including IPAs, trade promotion agencies, export credit agencies, development finance institutions, 
ministries or agencies of the executive branch of the government, and special purpose 
institutions.35 Moreover, depending on the country, the same type of measure may be administered 
by various institutions. In brief, for outward investors—and especially small and medium-size 
enterprises (“SMEs”)—it is not always easily clear what support measures they may have access 
to.  
 

It stands to reason that it would facilitate investment flows if these measures—and the 
institutions that provide them—were made transparent, in the same manner as host countries are 
expected to make their measures related to incoming investment transparent, as this would provide 
valuable information to outward investors. This is particularly important for SMEs, as these can 
benefit most from such transparency; in fact, a number of home countries have targeted support 
measures in place to help their SMEs establish themselves in international markets through FDI.36 
 

Table 2. Illustrative List of Home Country Measures 

Information and other support services 
1. Information support 
2. Investment missions 
3. Match-making services 

a. Organization of contacts with government officials and entrepreneurs in host countries  
b. Maintaining business match-making databases  

4. Educational services: seminars, webinars and conferences on OFDI-related topics 
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Financial measures 
1. Grants 

a. For feasibility studies, market research and other pre-investment activities 
b. For costs of setting up overseas offices 
c. For training and human capital development 

2. Loans 
a. Concessional loans 
b. Non-concessional loans 
c. Structured financing options 
d. Currency options 
e. Syndication, public-private/public-public risk-sharing arrangements 
f. Development financing 

3. Financial guarantees 
4. Equity participation 

Fiscal measures 
1. Tax exemptions 

a. Exemption from corporate income tax on certain incomes 
i. Tax exemption of foreign spin-offs’ income 

ii. Tax exemption of start-up expenses of foreign operations 
b. Tax deductions for qualifying expenditures 

2.  Corporate tax rate relief: Corporate tax rate relief for enterprises in particular sectors of economy 
3. Tax deferral for qualifying income earned overseas 
4. Tax credits for certain credits of expenditures 
5. Allowances for qualifying activities 

Investment insurance 
Source: based on Karl P. Sauvant, Persephone Economou, Ksenia Gal, Shawn Lim & Witold P. Wilinski, Trends 
in FDI, Home Country Measures and Competitive Neutrality, in YEARBOOK ON INTERNATIONAL INVESTMENT LAW 
& POLICY 2012–2013, 3, 13–15 (Andrea K. Bjorklund ed., 2014), available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2814307. 

 
Beyond providing transparency, home countries could be encouraged (to the extent that 

they have not yet done so) to commit themselves to cooperate with host countries in facilitating 
investment flows. This is being recognized in a number of international investment agreements 
when, for instance, they mandate the establishment of joint committees.37 By way of example, the 
Reciprocal Investment Promotion and Protection Agreement between Morocco and Nigeria 
provides, under the title “Assistance and Facilitation for Foreign Investment”, in its Article 25: 

 1.  The Home State should assist the Host State in the promotion and facilitation of 
foreign investment in particular by their own investors. Such assistance shall be 
consistent with the development goals and priorities of the Host State. Such assistance 
may include, inert [sic] alia:  

(a)  Capacity building with respect to Host State agencies and programs on investment 
promotion and facilitation;  

(b)  Insurance programs based on commercial principles;  
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(c)  Technology transfer; and  

(d) Periodic trade missions, support for joint business councils and other cooperative 
efforts to promote sustainable investments.  

(e)  The Home State shall inform the Host State of the form and extent of available 
assistance as appropriate for the type and size of different Investments.38   

Importantly, moreover, a few countries tie the eligibility for home country support 
measures to requirements for the outward investors’ projects having positive development effects 
in the host country, for example, in terms of job creation, infrastructure improvements and 
technology and knowledge transfer. To qualify, firms may also need to undertake environmental 
and social impact assessments, to avoid negative impacts in host countries.39 Many developing 
countries, and especially the least developed countries, are often in a weak position to require 
international investors to contribute as much as possible to the sustainable development of their 
economies. Home countries, however, are typically in a position to do so, especially when they 
provide support measures to their outward investors.  
 

Accordingly, an investment facilitation framework should require home countries to make 
their support measures for outward investors transparent. (See also the earlier proposal requiring 
governments to encourage their international investors to make available information about their 
CSR commitments, and the extent to which they have pledged to observe international instruments 
dealing with responsible business conduct.) This could help facilitate increased flows of 
sustainable FDI. It would also introduce some balance in the commitments contained in a 
framework—which, politically, would be important. 

Conclusions 

This paper has suggested four ways in which sustainable FDI for sustainable development 
should be encouraged in a WTO investment facilitation framework for development: 

 
The first one is to permit governments to grant certain special additional benefits to those 

international investors that undertake projects that, while remaining commercially viable, make a 
maximum contribution to the economic, social and environmental development of host countries 
and take place in the context of fair governance mechanisms. Such projects display certain FDI 
sustainability characteristics.  

 
The second way is to require governments to encourage investors undertaking FDI from 

their jurisdictions to adopt and observe CSR commitments and widely publicize these 
commitments, including commitments about the extent to which these investors have pledged to 
observe international instruments dealing with responsible business conduct. Many firms, 
especially big firms, and business organizations have made such commitments, including in the 
form of their own CSR statements and by declaring that they observe international standards of 
responsible business conduct adopted by governments.  
 

To encourage sustainable FDI and responsible business conduct, the category of 
Responsible Sustainable Investor should be created. The Trade Facilitation Agreement has 
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designed a precedent and model for designating economic actors that fulfill certain criteria to 
receive special advantages; the same approach should be applied in the investment context. For 
countries, the RSI category would increase the likelihood that they attract more sustainable FDI 
and that the firms that invest in their economies observe certain CSR commitments. For investors, 
becoming an RSI would further reduce the costs of establishment and operations, as well as provide 
reputational advantages. Creating the RSI category would provide countries seeking to attract 
sustainable FDI with an additional tool to attract those (especially CSR-conscious) investors that 
particularly align with their sustainable development goals by creating a transparent set of 
requirements that investors must meet to receive transparent benefits that can reduce investors’ 
costs of establishment and operation and confer various other advantages. 

 
Finally, home country governments should facilitate outward FDI flows by making their 

various measures aimed at supporting such flows transparent, helping in this manner their firms 
(and especially SMEs) to expand internationally. Furthermore, they should tie such support to their 
outward investors to these investors observing CSR commitments and enhancing the sustainable 
FDI characteristics of their projects, for example, by undertaking environmental impact studies in 
the case of big investments.  

 
 A multilateral framework on investment facilitation for development faces the crucial 
challenge of finding ways and means to increase the sustainable development impact of individual 
investment projects, as it is at this level that the direct interaction between international investors 
and host countries takes place—and  hence development is advanced. This is not only a task for 
host country governments, but also for international investors and home countries.  
 

 

Annex: The trade facilitation precedent and model 

Article 7.7 of the Trade Facilitation Agreement provides for “Trade Facilitation Measures 
for Authorized Operators.” Under this section, WTO Members “shall provide additional trade 
facilitation measures related to import, export, or transit formalities and procedures . . . to operators 
who meet specified criteria.”40 It continues: “The specified criteria to qualify as an authorized 
operator shall be related to compliance, or the risk of non-compliance, with requirements specified 
in a Member’s laws, regulations or procedures.”41  

 
Operators that meet the criteria are designated as “Authorized Operators”. The criteria may 

include “(i) an appropriate record of compliance with customs and other related laws and 
regulations; (ii) a system of managing records to allow for necessary internal controls; (iii) 
financial solvency; and (iv) supply chain security.”42 The provision explicitly states that the criteria 
adopted to qualify as an Authorized Operator cannot be applied arbitrarily or restrict participation 
by SMEs.43 While qualifying operators receive additional benefits, it is important to note that 
operators that do not qualify as “Authorized Operators” still benefit from the general provisions of 
the TFA. 

 
The TFA does not provide for a specific mechanism to monitor whether operators remain 

in compliance with the criteria set forth to become an Authorized Operator. However, customs 
areas that have adopted the World Customs Organization’s scheme for Authorized Economic 
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Operators (“AEOs”) have developed monitoring mechanisms. The EU AEO scheme calls for 
continual oversight by customs officials who can monitor AEO activity on a day-to-day basis and 
through visits to their premises.44 Moreover, regular monitoring is the primary responsibility of 
the AEO, which are require to inform customs authorities if there has been a change that may 
influence the continuation of the authorization.45  

 
Under the WTO provisions, once designated as an Authorized Operator, Members may 

offer “additional facilitation measures.”46 The offer: 
  
shall include at least three of the following measures:  

(a) low documentary and data requirements, as appropriate;  
(b) low rate of physical inspection and examination, as appropriate;  
(c) rapid release time, as appropriate;  
(d) deferred payment of duties, taxes, fees, and charges;  
(e) use of comprehensive guarantees or reduced guarantees;  
(f) a single customs declaration for all imports or exports in a given 
period; and  
(g) clearance of goods at the premises of the authorized operator or 
another place authorized by customs.47  

 
While each Member is able to adopt its own criteria to designate an Authorized Operator, 

Members are encouraged to develop the schemes “on the basis of international standards,”48 allow 
for possible mutual recognition among Members of Authorized Operator schemes,49 and exchange 
information about the schemes with other Members once in force.50 Though it is not the most 
widely implemented provision of the TFA, the Authorized Operator does provide a framework 
that has been accepted in the WTO. According to a 2019 data, 45% of a sample of WTO Members 
have fully implemented the Authorized Operator provision, and 86% of the Members that were 
sampled have fully or partially implemented it, or are in the planning stages of doing so.51 
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